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WITH THE DRIFT OF BUSINESS EVENTS 


The general effect of the war on business may be seen by the De- 
troit Review’s report on conditions existing in that city, for what is 
true of Detroit is true of other cities, especially cities having large 
industries. The Review says: 

Concentration of industrial activity toward aiding the vigorous 
prosecution of the war is the dominant factor in Detroit’s economic 
situation at the present time. War orders now held here are definitely 
established at a valuation of $750,000,000. For the most part the larger 
industries have been thoroughly readjusted to a basis of war products 
manufacturing. Additional units erected in recent months are becom- 
ing productive and several new plants are entering the first stages of 
operation. Fuel conditions are settled, traffic conditions are generally 
satisfactory and materials for essential industries are being quite 
readily secured. Financing of war orders and expansion costs has 
been generally successful. Production essential to the war dominates 
the bulk of Detroit’s industrial activities. Every available medium 
of energy is being devoted to this purpose. There is unity of action 
toward the one big goal and a systematic method of procedure. There 
is, however, one big obstacle that is being combated; the shortage 
of labor. This is now becoming true both of the unskilled as well as 
of the skilled classes of labor. It is estimated that at the present time 
the local labor market is short 25,000 men for current needs and to 
fill jobs that will become available within the next sixty days. Some 
of these jobs will be filled through a slackening of certain prevalent 
occupational lines but the majority of the laborers needed will of ne- 
cessity be brought in from outside points. The month of March was 
featured by a large number of announcements concerning the advent 
of new and additional manufacturing facilities. Several new plants 
were placed in course of construction during the month. Considering 
all of these facts as being basic to the city’s welfare and development 
it is readily understood that at the present time a most stable economic 
condition prevails in Detroit. While labor conditions have been 
steadily increasing the per capita earning power prices of food stuffs 
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and staple products have shown a general tendency to hold steady or 
to fall off rather than to advance. 
* * * 


In a survey of the business situation of the country The Bache Re- 
view uses the iron and steel trade as a basis for judging the general 
trend. “Here, perhaps more than anywhere else,” says the Review, 
“concentration on war work is excluding commercial requirements in 
part or whole, for a period at least. Building and structural work is 
especially showing decline, and The Iron Age reports that March 
statistics show a smaller volume in bridge and building work than in 
any March for seven or eight years. On the other hand, projects for 
great new Government work are under way. That of the greatest 
American gun plant, the Iron Age says, will be definitely started this 
week by the Government and the Steel Corporation in co-operation— 
the latter to build the steel works. The Pittsburgh district is a sug- 
gested location and a great projectile plant is to be included. The 
largest machine shop in the country will be provided. The principal 
business of the country now is war, and it will be carried on at a rate 
measured only by the gigantic resources of the United States.” 


* * * 


Still another index to the business situation is seen in the New 
England letter for April issued by the First National Bank of Boston. 
It says: 

“The economic disturbances due to the war are becoming more 
pronounced day by day, yet business on the whole is active and pros- 
perous, and the public suffers chiefly from inconvenience brought 
about by the necessity of conserving supplies for our army and the 
armies of our Allies. The volume of business is maintained at as high 
a level as the shortage of labor permits. The production and distribu- 
tion of non-essentials have been curtailed, but with few exceptions 
those who have been engaged in these industries have been able to 
divert their facilities to the manufacture and distribution of necessities, 
so that the total volume of business is not curtailed. This is reflected 
in the figures of bank clearings for March, which were 57.6 per cent. 
above the average for a period of sixteen years, while the excess for 
the three months to March 3lst was 48.8 per cent. Business failures 
have been materially below the average, so that it is evident that the 
volume of business is not at the expense of profits, and collections are 
specially good. The vesting in the War Industries Board of almost 
complete power over the business of the country is one of the most 
important steps that has been taken since we entered the war, the 
object being to co-ordinate the various activities of the Government, 
and greatly increase our efficiency, both at home and abroad. The 
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shipping situation remains serious, and must continue so until there 
has been sufficient time in which to construct the many vessels that 
are already under way. As a matter of fact, the shipbuilding pro- 
gram, both as to steel and wooden ships, is in much better shape than 
widespread current reports have indicated. There has been a recent 
welcome reduction in the amount of tonnage destroyed by subma- 
rines, and there is basis for hope that within a reasonably short time 
the situation may be improved, not only by the fewer sinkings, but by 
an increase in the new tonnage that will more than cover any losses.” 


* * * 


The appointment of Charles M. Schwab as the head of the Emer- 
gency Fleet Corporation is one of the most encouraging acts of the 
present administration. It is at once practical, sensible and praise- 
worthy. It gives the people confidence in the development of one of 
the greatest and most necessary features of the work of prosecuting 
the war. With a man like Schwab at the head of that industry the . 
people will be perfectly satisfied that the production of ships will be 
speeded up to the limit of the nation’s capacity. 


*x* * * 


The Comptroller of the Currency is manifesting the right spirit 
in granting charters for new national banks. Recently an application 
for a charter for a new national bank in a certain Western State was 
approved, as there was an apparent opening for a bank in the commu- 
nity in which it was to be established and the applicants seemed to 
be men of responsibility and means and some prominence. 

Subsequently doubt arose as to the loyalty and patriotism of the 
applicants, and it was ascertained that although the six applicants for 
the charter were reported to be men of considerable means—several 
of them claiming to be worth a quarter of a million dollars or more— 
the aggregate amount of Liberty Bonds of the first and second issues 
to which the six applicants had subscribed was only $200, several of 
the applicants for the charter having taken no Liberty Bonds at all, 
and their aggregate subscriptions to the Red Cross had been only $149. 

The Comptroller has since revoked the authority given for the 
organization of this proposed national bank, on the ground that men 
of means in these times who show so little patriotism and so little 
public spirit in the matter of making subscriptions to Liberty Bonds 
and to the Red Cross are unfit to be placed in charge of any national 
bank. 


x * * 


A striking illustration of the excellent work of the American In- 
stitute of Banking, in the way of practical training and education, is 
seen the recent choice of Fred W. Ellsworth as an executive officer, 
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with the title of vice-president, of the Hibernia Bank and Trust Com- 
pany, of New Orleans. Mr. Ellsworth had been in the service of the 
Guaranty Trust Company of New York for eight years, and had risen 
to the position of secretary, which he resigned to accept the New Or- 
leans position, which reached him after the Directors of the Hibernia 
Bank and Trust Company had been looking in the institute’s ranks 
for an executive officer. 

The news of Mr. Ellsworth’s change came as a distinct surprise 
to bankers in every state in the Union where he is intimately known 
through his speaking tours and series of visits in the interest of the 
Guaranty Trust Company. 

Mr. Ellsworth began his banking career in Chicago twenty-five 
years ago, working through the various clerical and administrative 
departments of the First National Bank of that city. In 1905 he was 
made manager of the advertising department of the First National 
and from that time has been one of the foremost exponents of con- 
structive and educational bank advertising. In 1910, shortly after 
the merger of the Guaranty Trust Company with the Fifth Avenue 
and Morton Trust Companies, Mr. Ellsworth came to New York and 
inaugurated a publicity and advertising department, the first of its 
kind in New York City. To this department was later added a new 
business department. Mr, Ellsworth was manager of this department 
of the Guaranty Trust until 1915, when he was elected Secretary of 
the Company. 

Mr. Ellsworth is a fellow of the American Institute of Banking and 
was president of Chicago Chapter in 1907. He has recently been serv- 
ing as governor of New York Chapter, and was a member of various 
«committees in the New York organization. His efforts have been 
consistently exerted in the direction of improving the condition and 
opportunities of bank clerks. He was the first president of the Guar- 
anty Club, which now has 1,800 members. 

He is at present secretary of the Association of Reserve City Bank- 
ers, and was a member of the committee on acceptances of the New 
York State Bankers Association. 

* * * 


Hardly a newspaper, magazine or other publication can be found 
now but has some emphatic reference to the fact that the business of 
the country now is war. And the statement should be continued, with 
even greater emphasis. The country has one business idea at this 
time, and only one—war. Nothing should be said or done to lessen or 
detract from that sentiment. Every stroke of work, every transaction, 
must be governed by that word, and every result attained, either com- 
mercially, industrially or socially, must be yielded up to its righteous 
accomplishment. 
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An address of unusual strength was delivered by Francis H. Sisson, 
Vice-President of the Guaranty Trust Company of New York, before the 
annual meeting of the Chamber of Commerce of the United States, at Chi- 
cago, April 11, 1918. Mr. Sisson’s subject was “Laying the Rails for 
Future Business,” and it manifested not only serious thought on his part, 
but contained many practical and useful suggestions for the future devel- 
opment and welfare of the United States. Mr. Sisson does not indulge 
in any guesses as to what the business outcome will be after the war 
is over, but he very clearly shows the necessity for giving immediate 
thought to the work of recovery. He shows that our troubles have 
been breeding for many years, and that if the war had not come at all 
we would have had the same serious questions to grapple with eventu- 
ally. On this point he says: 

“The demands of war, sudden and colossal as they are, have not 
been responsible for this deplorable state of affairs; they merely ac- 
celerated and accentuated the inevitable result which would have come 
sooner or later under existing conditions. We are simply reaping the 
harvest of a decade of railroad baiting born of ignorance, prejudice 
and political expediency, which, as a people, we did not understand, 
and the consequences of which we did not anticipate.” 

Answering the question, “What is the solution?” Mr. Sisson says: 

“If private ownership has failed, both when unregulated, and when 
over-regulated, and Government ownership gives no promise of suc- 
cess, what plan offers for meeting the situation? 

“Various suggestions of a central Federal corporation, regional hold- 
ing companies, Government guarantees and plans calling for profit 
sharing with the Government above a fixed return have been fre- 
quently made. Somewhere along this line of thought lies a rational 
solution. It is very certain that the old days of enforced competition, 
anti-trust laws, anti-pooling laws, conflicting State regulation, waste- 
ful competition, duplication of service, would not be permitted by a 
public alive to its own interests. 

“It seems equally certain that Government ownership would not 
be permitted if the public were equally alive to its real interests. The 
hour has arrived for the suggestion of some plan which will be ready 
for adoption when the crisis of war has passed, and the pressing needs 
of business demand the return of normal business conditions, and the 
operation of economic, rather than martial law. Somewhere within 
the meaning of the words ‘codperation’ and ‘partnership’ lies the 
answer. The public interest in transportation is paramount and must 
be protected, but public interest and private interest need not be in 
conflict if intelligently regarded. 

“Regional companies representing both private and public capital un- 
der private operation with Governmental participation in the manage- 
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ment and earnings above a just guarantee would seem to assure the 
necessary extension of railroad facilities. In unity of interest and under- 
standing progress towards the desired goal should be possible.” 


SEEPS EE HS 


CARE REQUIRED IN REGARD TO CHATTEL MORTGAGES. 


Each state has its own statutory rules as to the form, execution and 
recordation of chattel mortgages. These rules must be followed. To 
ignore them may result in rendering the chattel mortgage ineffectual as a 
security. 

In Arizona no chattel mortgage has legal force or effect, except as 
between the parties, unless the residence of the mortgagor is stated in the 
instrument. In Kentucky the residence of the mortgagee must be given. 
Idaho requires that the mortgage be accompanied by an affidavit to the 
effect that the mortgage is made in good faith and without design to 
hinder or defraud creditors. This provision is common and is found 
in several of the states. 

In Illinois one of a married couple cannot make a valid mortgage of 
household goods; both must join. The Massachusetts statute declares 
that the mortgage must be filed in the city or town where the mortgagor 
resides and in the city or town in which he transacts business. A mort- 
gage of growing crops is void in New Mexico. In New York it is re- 
quired that chattel mortgages be renewed annually. 

And so it goes; each state has a list of requirements peculiar to itself. 
In each state the statute tells how the chattel mortgage is to be executed, 
what it must contain and in what place or places it must be recorded. 
The consequences of not complying with these requirements may be 
disastrous. In general the effect is that the mortgage, although recorded, 
is not deemed to be notice to third parties. This means that the mortgagee 
is not protected against creditors of the mortgagor and subsequent pur- 
chasers in good faith. In other words, he might just as well not have 
Lothered about taking a chattel mortgage. 

The case of National Bank of Bakersfield v. Moore, 247 Fed. Rep. 913, 
recently decided by the United States Circuit Court of Appeals, deals 
with the California statute and shows how a mortgage was rendered in- 
valid through a failure to comply with the law. 

Section 2955 of the California Code provides that a chattel mortgage 
may not be made upon “the stock in trade of a merchant.” In the case 
mentioned the bank took a chattel mortgage from one Bannister, who 
was in the business of buying and selling grain and hay, covering two 
hundred tons of grain and hay in his warehouse. This action was brought 
by Moore, who was Bannister’s trustee in bankruptcy, to set aside the 
chattel mortgage and in the opinion, written by Judge Hunt, it was said: 
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“The stock in trade, the hay and grain, not being lawfully subject to 
mortgage, the recording of such a mortgage would impart no constructive 
notice to the world.” And it was held that the mortgage, although valid 
as between the parties, was invalid as to creditors of the mortgagor and 
subsequent purchasers for value in good faith. 

Every banker who deals in chattel mortgages should secure and care- 
fully read a copy of the statute in force in his state regulating chattel 
mortgages. The fact that the courts are so frequently called upon to 
pass on the validity of chattel mortgages is proof of this. 


PEPE E He 


DISPUTE AS TO INTEREST PAYABLE BY TRUST 
COMPANY. 


The amount of interest payable by a bank to its depositors is usually a 
matter of agreement between the bank and the depositors. If there is no 
agreement between the parties on this matter, then as a general rule no 
interest is payable. But, in a case where a bank without sufficient cause 
refuses to pay a deposit upon proper demand, the depositor is entitled 
to interest from the date of the demand, at the legal rate, by way of 
damages. 

This question as to the amount of interest payable by a bank upon a 
deposit arose in a matter recently litigated between the Kingdom of 
Roumania and the Guaranty Trust Company of New York City. The 
opinion of Judge Manton of the United States District Court, by whom 
the case was decided, is published in full in this issue. 

It appeared that on May 12, 1917, the Kingdom of Roumania deposited 
with the Guaranty Trust Company the sum of $175,000. It was under- 
stood between the parties that the usual rate of two per cent. interest 
would be paid upon this deposit. On the same day a suit was instituted 
against both the Kingdom of Roumania and the Guaranty Trust Com- 
pany by one Arditti, who claimed to be entitled to the fund. On May 
22, five days after the deposit was made, Colonel Miclescu, President of 
the Roumanian Commission, who had authority and control over the 
fund, called at the offices of the trust company and requested that the 
fund be placed at his disposal. A vice-president of the trust company, 
with whom the Colonel took up the matter, informed him that the com- 
pany could not pay out the money on his order, giving as a reason the 
suit which had been commenced by Arditti, and stating that the com- 
pany’s counsel had advised that the deposit could not safely be paid out. 

Later the Kingdom of Roumania brought this suit and the trust com- 
pany obtained an order interpleading Arditti in the plaintiff’s action. 
This was done on the theory that the company was willing to pay the 
deposit to the party rightfully entitled to it, but on account of the two 
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conflicting claims, was unable to determine the party to whom payment 
should be made. Under the terms of the order the company paid the 
disputed fund to the court to await the determination of the respective 
rights of the two claimants. Upon appeal the order of interpleader was 
reversed on the ground that the Kingdom of Roumania being a sovereign 
state was not subject to suit in the Courts of the United States. There- 
after the litigation resolved itself into a controversy in which the Kingdom 
of Roumania and the Guaranty Trust Company were the only parties. 
The only dispute between the parties was as to the amount of interest 
payable on the deposit. The plaintiff claimed that the deposit should 
draw interest at the rate of two per cent. to May 22nd, the date of the 
demand already referred to, that after that date interest at the rate of 
six per cent. should be allowed. The trust company took the position 
that, under the circumstances, it was justified in refusing the demand of 
May 22nd and that the plaintiff was not entitled to anything more than 
two per cent. interest, the rate agreed upon between the parties. The 
determination of this question depended entirely whether or not the trust 
company acted within its rights in refusing the demand of May 22nd. 

In holding that the plaintiff was not entitled to interest at the six per 
cent. rate after May 22nd the court said: “When demand was made for 
payment on May 22nd the bank was sued by Arditti, who claimed in both 
his affidavit and complaint sufficient to justify prudent bankers that his 
money was intermingled and a part of the fund of $175,000. While it 
is true the Circuit Court of Appeals reversed the order of interpleader, 
and did so upon the ground that the district court was without jurisdiction 
to make the order, giving as its reason that the Kingdom of Roumania, 
being a sovereign state, was immune from suit in the courts of this coun- 
try, still I think before it can be said that the bank has refused payment 
so as to change the terms un .er which the deposit was kept, it must be a 
refusal without reason therefor—a refusal that is tantamount to bad faith. 
With due deference to the reasoning of the opinion reversing the district 
court, I am of the opinion that prudent bankers, acting upon advice of 
counsel, were justified in believing that it was their right to proceed 
to obtain an order of interpleader in order that the ownership of this fund 
might be determined without hazard to the bank.” 


SRR E 


OFFICERS’ LIABILITY WHERE BANK’S MONEY 
LOANED WITHOUT SECURITY. 


The liability of the officers of a bank, who loaned its money without 
proper security where the transaction resulted in a loss to the bank is 
brought out in a recent Arkansas decision, Magale v. Fomby, published 
among the legal decisions in this issue. 
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The plaintiffs in this litigation were stockholders in a bank and the 
defendants were the bank’s officials. It appeared that the bank had a 
capital of $50,000 and that at various times the bank’s officers had ad- 
vanced sums of money, aggregating $30,000, to a canning company, in 
which the bank officials were interested. The officers, against whom the 
suit was brought, were also stockholders in the canning company and 
some of them were directors in both corporations. The only security 
which the bank received for its money was a mortgage on the buildings 
and machinery of the canning company, which had been purchased with 
the money borrowed from the bank. The repayment of the loan depended 
entirely upon the profits which the canning company expected to earn 
but which, unfortunately, failed to materialize, as the canning enterprise 
proved a complete failure. 

It was held that a case was made out against the bank officials and 
that they were legally responsible for the loss sustained by the bank. 
The court explained its position on this point as follows: “It does not 
appear that the directors of the bank are guilty of any actual fraud in 
making the loans to the canning factory. On the contrary, it appears 
that they believed the business would be successful. It is not shown, 
however, that any of them had had any experience in operating a can- 
ning factory. It turned out to be hazardous business, and one that re- 
quires skill and experience on the part of those managing it in order to 
make it a success. It is true the canning factory owned its own buildings 
and machinery, but it placed them upon leased ground for a term of nine 
years without any provision in the lease that it should be permitted to 
move its buildings at the expiration of its term. It is a significant fact 
that during the three years the bank did business with the canning fac- 
tory the latter became indebted to it in a sum nearly equal to three-fifths 
of the bank’s capital stock. During these three years no security was 
demanded or received by the bank from the canning factory. The di- 
rectors loaned large sums of money to an enterprise which depended 
entirely upon its profits for a repayment of the loan. These facts the 
directors of the bank must have known. Under the circumstances they 
were guilty of such reckless conduct in the management of the affairs of 
the bank as to constitute negligence.” 

It so happened in this case that the defendants escaped liability be- 
cause of the fact that the action was not brought within three years after 
the rights of the stockholders accrued and was, therefore, barred by the 
statute of limitations. 


PEEEEEEEEE 
NEGOTIABILITY OF NOTE. 


In a recent Kansas decision, National Bank of Webb City v. Dickinson, 
which will be found among the legal decisions in this number, a question 
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of negotiability is presented. The defendants claimed that the note in- 
volved in this action was non-negotiable because it contained the follow- 
ing clause: ‘We, the makers, sureties, indorsers and guarantors of this 
note, hereby severally waive presentment for payment, notice of non- 
payment, protest and notice of protest and consent that time of payment 
may be extended without notice thereof to any of the sureties of this 
note.” 

Notes are frequently declared non-negotiable because of the fact that 
under the terms of the notes the parties agree beforehand that the time of 
payment may be extended indefinitely. Such an agreement renders the 
note uncertain as to time of payment and, therefore, non-negotiable 
within the meaning of the provision of the Negotiable Instruments Law. 

It is held, however, that this rule would not apply in the present in- 
stance. The clause above quoted was to the effect that the parties con- 
sented that time of payment might be extended without notice to any of 
the sureties. But it appeared that there were no sureties on this particular 
note. The provision with respect to extending time, therefore, was 
meaningless and had no effect upon the negotiability of the instrument. 


SESE PETE 
BANK NOT LIABLE ON INDORSEMENT. 


In the case of the International Harvester Co. v. State Bank. published 
among the legal decisions in this issue, the action is brought against a 
bank as the indorser of a promissory note. The defense set up by the 
bank was that it had received no consideration for the indorsement and_ 
that it was not authorized by law to become liable on a contract of this 
character. In this case the Supreme Court applied the rule that, unless 
expressly authorized, a bank has no power to become liable as surety or 
guarantor of commercial paper, except where it is necessary for the 
bank to assume such liability in the transfer of its own paper and se- 
curities in the usual course of business. 

We quote from the opinion: “The reason for this rule is that a bank 
is authorized to lend its money, and not its credit, and, if a bank could 
lend its credit as well as its money, it might, if it received compensa- 
tion and was careful to put its name only to solid paper, make a great 
deal more than any lawful interest on its money would amount to. If 
not careful, the power would be the mother of panics, and if no com- 
pensation was received, there is the additional reason, if any is needed, 
that such a power is in derogation of the rights and interests of stock- 
holders, and at all events could only be exercised with the consent of all. 
Indeed, lending credit is the exact opposite of lending money, which is 
the real business of a bank; for, while the latter creates a liability in 
favor of the bank, the former gives rise to a liability of the bank to 
another.” 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


NOTES DISCOUNTED BY BANK AFTER MATURITY. 


Sparr v. Fulton National Bank, Court of Appeals of Kentucky, March 12, 1918. 
200 8S. W. Rep. 310. 


The defendant gave three promissory notes for $300 each, ma- 
turing on different dates, in payment for stock in the corporation 
by which he was employed. The stock, however, was never de- 
livered to the defendant. After the maturity of the last of the 
three notes, they were discounted by the plaintiff bank. It was 
held that the plaintiff bank was not a holder in dué course and, 
therefore, was not entitled to enforce the notes. It was also held 
that the defendant was entitled to an order cancelling the notes. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Suit on notes by the Fulton National Bank against A. E. Sparr. 
From that part of the judgment refusing cancellation of the note sued 
on and dismissing defendant’s counterclaim, he appeals. Reversed 
and remanded, with directions. 

David R. Castleman and Pryor & Castleman, all of Louisville, for 
appellant. Henry J. Tilford, of Louisville, for appellee. 

Settle, C. J. Notwithstanding the issues made by the pleadings in 
this case, the facts disclosed by the evidence are undisputed. They 
show that during the year 1912 the appellant, A. E. Sparr, then fore- 
man in a Louisville fruit product manufactory, removed to Atlanta, 
Ga., to accept like employment of Jones Bros. & Co., engaged in a 
similar business. Soon after entering the service of Jones Bros. & Co. 
appellant was solicited by the company, through its president, G. C. 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 223. 
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Jones, to purchase ten shares of its capital stock at its par value of 
$1,000. Appellant seemed reluctant to make the purchase, and in- 
formed the president that he had nothing but the wages he was re- 
ceiving, and that he did not wish to go in debt for the stock, where- 
upon he was told by the president that he could pay for the stock in 
cash whatever sum he could spare for that purpose and execute his 
notes for the balance, to be paid out of his earnings as the foreman 
of Jones Bros. & Co., and renew the notes from time to time until 
they could be finally discharged in that way, and, further, that in the 
event he should quit the employ of Jones Bros. & Co. before the notes 
were paid, the company would deliver to him such proportion of the 
stock as may have been paid for to such time, and surrender to him 
the notes or such part thereof as remained unpaid. Upon receiving 
from the president of Jones Bros. & Co. a writing containing the terms 
of the contract as above stated, appellant paid the company $100 in 
cash, and executed to it his three notes of $300 each, all of date 
August 22, 1912, and due January 1, 1913, July 1, 1913, and January 1, 
1914, respectively, bearing 6 per cent. interest from date. Appellant 
remained in the employ of Jones Bros. & Co. until Decémber 24, 1913, 
and then quit their service and returned to Louisville, Ky., where he 
has since resided ; his reason for doing so being that he had ascertained 
during the early part of the year 1913 that it was not operating its 
manufacturing business at a profit. Although appellant had paid 
in addition to the $100 cash payment on the stock purchased by him, 
$50, there was never a delivery of the stock to him nor surrender to 
him of the three notes. After his return to Louisville, however, and 
after the maturity of the last note, which became due January 1, 1914, 
the three notes were sold and assigned by Jones Bros. & Co. to the 
appellee, Fulton National Bank, of Atlanta, Ga., which on the Ist day 
of April, 1916, brought suit upon them against appellant in the Jeffer- 
son circuit court, common pleas branch, Second division. 

The appellant’s answer denied his liability upon the notes or any 
of them, pleaded the contract above set forth under which he had pur- 
chased of Jones Bros. & Co. the capital stock of the value of $1,000 
and the conditions upon which he had executed the three notes, and 
also alleged that by the terms of the contract and his quitting the 
service of Jones Bros. & Co. he was entitled to the return of the three 
notes, but that they were never returned to him, nor did he receive 
of Jones Bros. & Co. any of the stock for which they were executed. 
It was, in addition, alleged in the answer that the sale of the stock 
to him by Jones Bros. & Co. and his execution of the notes therefor 
were procured by fraud upon the part of the company through its 
president, George C. Jones, in falsely representing to him that the 
stock sold him was of the value of $1,000, and that the business of the 
company was being conducted at a profit; that the appellee bank pur- 





THE BANKING LAW JOURNAL 315 


chased and obtained an assignment of the notes after each of them 
had become due, and by reason thereof did not become a holder of 
them in due course. The prayer of the answer asked the cancellation 
of the three notes in question, and to that end the pleading was made 
a counterclaim against the bank. The affirmative matter of the an- 
swer was denied by reply, which in turn was controverted of record. 
A jury was waived, and the case submitted to the court for trial and 
judgment, and upon the conclusion of the evidence the appellee moved 
to dismiss its petition without prejudice, which motion was sustained, 
the petition dismissed, and appellant allowed his costs. Appellant 
thereupon moved the court for judgment upon his counterclaim and 
a cancellation of the notes sued on in accordance with the prayer of 
his answer; but this motion the court overruled and dismissed the 
counterclaim as it had the petition. Appellant excepted to so much of 
the judgment as refused the cancellation of the notes and dismissed 
his counterclaim. Hence this appeal. 

It is patent from the evidence that when appellant quit the service 
of Jones Bros. & Co. that company was still the owner and in pos- 
session of the three notes, and equally patent from the evidence that 
they were not sold or assigned by Jones Bros. & Co. to the appellee 
bank until after the last of the notes became due. It therefore fol- 
lows as a matter of law that the appellee bank did not become the 
holder of the notes in due course. Therefore the appellant was not 
estopped to defeat a recovery thereon upon the grounds of defense 
set up by his answer. In other words, appellant had the same right 
to resist a recovery upon the notes in the hands of the appellee bank 
that he might have relied upon as a defense against them if they had 
remained the property of Jones Bros. & Co. Kentucky St. § 3720b, 
subsecs. 28, 58, and 59. 

In addition to the support given it by the testimony of witnesses 
appearing in the record, the defense interposed by the answer was 
conclusively established by the writing executed to the appellant by 
Jones Bros. & Co. at the time the latter obtained of him the notes, 
and it was doubtless appellee’s recognition of this fact that induced 
the dismissal by it of the action. 

The question to be determined is: Should the circuit court have 
cancelled the notes as prayed by appellant? Civil Code, § 372, de- 
clares: 


“A defendant is entitled to a trial of a set-off or counterclaim, al- 
though the plaintiff dismiss his action or fail to appear.” 


In refusing this relief that court seems to have proceeded upon the 
theory that appellant’s counterclaim could not be maintained because: 


(1) Jones Bros. & Co., the original payees in the notes, when 
necessary parties to the action or counterclaim; (2) that the facts 
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alleged by* appellant did not constitute a counterclaim. Mani- 
festly Jones Bros. & Co. were not necessary parties to the action 
for the cancellation of the notes or any other purpose, as, according 
to the averments of the petition, that company had no interest what- 
ever in the notes; for it is alleged in the petition that the bank “is now 
the owner and holder of said notes,” which were “sold, transferred, 
and assigned” to it by Jones Bros. & Co. for a valuable consideration. 
This being true, the assignment operated in law to vest the entire 
right and title to the notes in the bank, and this would be equally 
true if, as intimated in another party of the petition, when first re- 
ceived these notes were assigned to the appellee bank by Jones Bros. 
& Co. as collateral to secure the payment of an indebtedness owing by 
that company to it with power to collect same and apply on such in- 
debtedness. In that view of the matter appellee had the right to main- 
tain the action without Jones Bros. & Co. as parties thereto. Indeed, 
under section 3720b, subsec. 51, Kentucky Statutes, such right in the 
holder of a note to maintain the action is expressly declared. Again 
it may be said that, if appellee merely had a lien upon the notes as 
collateral security, it would still be a holder thereof with full right 
to maintain an action thereon without making the assignor a party, 
for on this subject, Kentucky Statutes, § 3720b, subsec. 27, declares 
that: 

“Where the holder has a lien on the instrument, arising from con- 
tract or by implication of law, he is deemed a holder for value to the 
extent of his lien.” 

And it is alleged in the petition that the indebtedness of Jones Bros. 
& Co. to the appellee bank exceeds in amount the entire value of all 
the collateral it received from them. The counterclaim sought no 
judgment over or against appellee or any other party for any amount. 
Having been brought into court by an action upon the notes, appel- 
lant’s answer concedes the right of appellee to maintain the action, 
but resists any recovery upon the notes by interposing the defense that 
the consideration for which they were executed has failed and that 
their execution was procured from him by fraud. Obviously this 
defense, as here established, would have entitled appellant to a can- 
cellation of the notes if suit had been brought upon them by Jones 
Bros. & Co.; and if the defense would be available against Jones 
Bros. & Co., it is equally so against appellee, the assignee and present 
holder of the notes. 

The cases of Howard v. Jones, 147 Ky. 303; 143 S. W. 1058, and 
True v. Triplett, 4 Metc. 57, cited in the opinion of the circuit court 
in support of its conclusion that appellant was not entitled to the 
cancellaion of the notes, are not in point. In Howard v. Jones it was 
held that when an answer, called in the caption a counterclaim and 
cross-petition, stated no facts to sustain a judgment against the plain- 
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tiff, it could not be amended as a counterclaim after the latter had 
dismissed his action without prejudice, and further that a cross-peti- 
tion against one not a party to the action can only be maintained with 
leave of court, and the court may refuse to allow it when the action is 
dismissed without prejudice. In True v. Triplett the action was 
brought by the assignee against the makers of a note. The answer, 
which was attempted to be made a set-off and counterclaim, set up 
certain payments, partly usury, which had been made to the assignor 
of the note prior to the assignment thereof, and prayed a recovery 
of the assignor for so much of the payments as constituted usury, and 
for that purpose that the latter be made a party to the action ; but he 
was not made a party. It was held that the pleading, though so styled, 
was not a set-off or counterclaim, but was sufficient as an answer, 
as the payments alleged therein to have been made the assignor, 
whether usury or otherwise, constituted a defense to a recovery upon 
the note by the assignee. Civil Code, § 96, defines a counterclaim: 


“A counterclaim is a cause of action in favor of a defendant against 
a plaintiff or against him and another, which arises out of the con- 
tract, or transactions, stated in the petition as the foundation of the 
plaintiff’s claim, or which is connected with the subject of the action.” 


Measured by the above definition of a counterclaim, the pleading 
filed by appellant must be regarded a counterclaim. The facts alleged 


therein for the cancellation of the notes would, if alleged in a petition 
filed by appellant against appellee as assignee and holder of the notes 
to obtain their cancellation, have authorized the relief prayed without 
making the assignor, Jones Bros. & Co., a party to the action; and if 
by himself suing he could obtain the relief, for the same reason he 
would be entitled to it when sued upon the notes. 

On the other hand, if the doctrine announced in True v. Triplett, 
supra, should be applied, and the pleading in question be declared not 
a counterclaim, the matters alleged as a ground for the cancellation 
of the notes would nevertheless constitute a good defense to a recovery 
upon the notes; and, if sufficient to defeat a recovery thereon, the right 
of appellant to the cancellation prayed would necessarily result in 
order to afford him complete relief. Here there was no failure to plead 
the facts constituting the counterclaim before the dismissal of appel- 
lee’s action. They were pleaded at the beginning and in connection 
with the matters of mere avoidance alleged in the answer, and judg- 
ment asked for the cancellation of the notes before and when appellee’s 
action was dismissed, which upon the evidence in the record entitled 
appellant to the judgment prayed. If the cancellation of the notes 
were not allowed, appellant might yet be subjected to another suit 
upon them in the hands of a different holder, and thereby be put to 
the trouble and expense of again making the same defense to them 
that was made in this case. 
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For the reasons indicated, the judgment is reversed, and case re- 
manded, with direction to the lower court to enter a judgment setting 


aside the order dismissing appellant’s counterclaim, and canceling the 
. notes. 


STATE USURY LAWS NOT APPLICABLE TO 
NATIONAL BANKS. 


Young v. Pirst National Bank of Covington, Court of Appeals of Georgia, March 
14, 1918 95 8S. BE. Rep. 381. 








(Syllabus by the Court.} 


Error from Superior Court Newton County; C.W. Smith, Judge. 

Suit by the First National Bank of Covington against Edward Young 
and others. Judgment for plaintiff upon a directed verdict, motion for 
new trial overruled, and defendants bring error. Reversed. 

State statutes relating to usury, and prescribing penalties for the 
charging, reserving, or taking of usury, have no application to ne- 
gotiable instruments held by national banks. The penalty fixed by 
Rey. St. U. S. § 5198 (U. S. Comp. St. 1901, p. 3493), against national 
banks, for “the taking, receiving, reserving, or charging” of usury, and 
the remedy given by the act of Congress against national banks for tak- 
ing usurious interest, are exclusive. The foregoing rule “is applicable 
in all cases where a negotiable instrument infected with usury is made 
payable to such a bank originally, or where it has been discounted 
by such a bank and the bank, as holder, is endeavoring to col- 
lect the face thereof with knowledge of the usurious interest.” “A 
surety or guarantor of a debt to a national bank is not discharged from 
liability on the note because the bank charged or received usury.” 
Reese v. Colquitt National Bank, 12 Ga. App. 472, 77 S. E. 320 (1, 2, 
and 3), and citations. 

Where a note on which usury has been charged by a national bank 
is renewed, the bank can, in an action on the renewal note, recover 
only the amount of the original loan, even though no more than the 
legal interest was charged on the renewal. See notes Citizens’ Na- 
tional Bank of Danville v. Gentry, 56 L. R. A. 673 et seq., on page 
683, and citations. 

The statutory limitation of two years in the National Banking Act 
(Act Cong. June 3, 1864, c. 106, 13 Stat. 99), applies only to a suit 
to recover the penalty of double the interest received or paid, and not 
to the defense of usury to defeat the recovery of interest, and begins 
to run from the time of payment of the usurious interest. McCarthy 
v. First Nat. Bank, 223 U. S. 493, 32 Sup. Ct. 240, 56 L. Ed. 523. 

Where illegal interest has been actually paid to a national bank, the 
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amount so paid cannot be applied by way of set-off or payment in an 
action by the bank, as the only remedy in such case is that of an action 
of debt under the National Banking Act to recover twice the amount 
of interest paid. Barnet v. Muncie Nat. Bank, 98 U. S. 555, 25 L. Ed. 
212. 

Although payments made directly as interest will be so regarded, 
and cannot be made use of as a set-off or counterclaim under Rev. 
St. U. S. § 5198 (U. S. Comp. St. 1916, § 9759), yet where a payment 
is made generally, without any direction as to the application, it will 
ordinarily be applied on the principal, instead of on the interest, all 
right to which was forfeited under such section by the agreement for 
usury. Bank of Cadiz v. Slemmons, 34 Ohio St. 142, 32 Am. Rep. 
364; note to 56 L. R. A. 685, 701. 

The courts will countenance no device or contrivance to evade the 
usury laws, but will always look to the actual nature of the transac- 
tion, and not to the form which the parties may have given to it. 
Where it is uncertain from the evidence whether, in a transaction 
by a national bank with the makers of a note due the bank, the debt 
was actually paid by a loan negotiated with an individual director of 
the bank, or whether it was in fact a renewal by the bank and an 
attempt to evade the usury laws by the ostensible substitution of a 
new creditor and a transfer of the new note to the bank, the issue 
should be submitted to the jury, under appropriate instructions from 


the court. The court erred, under the facts of this case, in directing a 
verdict. 


CHECK AGAINST INSUFFICIENT FUNDS. 


Pruitt v. State, Court of Criminal Appeals of Texas, March 13, 1918. 
202 S. W. Rep. 81. 


In order to convict a person of swindling under the Texas statute, 
providing a penalty for drawing checks against insufficient funds, it 
must be shown that, at the time of drawing the check, the drawer 
had no good reason to believe that it would be paid. 


Appeal from District Court, Wood County; J. R. Warren, Judge. 

Marvin Pruitt was convicted of swindling, and he appeals. Re- 
versed and remanded. 

C. W. Vickery and B. F. Cathey, both of Quitman, and Simpson, 
Lasseter & Gentry, of Tyler, for appellant. E. B. Hendricks, Asst. 
Atty. Gen., for the State. 

Morrow, J. The indictment was for swindling. The offense as al- 


NWote—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 113. 
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leged was based upon the fact that appellant defrauded the First Na- 
tional Bank of Hawkins, a corporation, by obtaining from it a sum of 
money on a check drawn by him on the Continental State Bank of 
Big Sandy, Tex. It was charged that he represented that he had 
the right and authority to draw the check, that it would be a good and 
valid check, and would be paid by the Continental State Bank when 
presented in the ordinary course of business. This happened about 
April 15, 1915; the indictment was returned December 7, 1916. Ap- 
pellant was a merchant, and operated a feed store at Hawkins, and 
kept an account at both the banks named. During his business opera- 
tion covering several years he had drawn a great many checks on the 
bank at Big Sandy which had been cashed by the bank at Hawkins. 
Both of the bankers had permitted him to carry an overdraft, and on 
the occasion in question he was overdrawn with the bank at Big 
Sandy. He desired to pay for a car load of hay, and sought credit to 
the extent of about $154 for that purpose of the bank at Hawkins, hav- 
ing his conversation with one of the men who operated it in fhe ab- 
sence of the other. The bank declining, he went, he says, to Big 
Sandy, and arranged there with Mr. Perdue, the manager of the bank, 
to pay the check, and, acting upon his statement that he would pay 
it, he drew and negotiated the check, using the money for the purpose 
stated. Subsequently he says that the banker at Hawkins, who was 
absent when he first applied for the loan, returned, and told him that 
he would advance the money; that it was unnecessary to have made 
the arrangement at Big Sandy. This is denied by the banker at Haw- 
kins. Appellant says that, acting upon this assurance, he told the 
banker at Big Sandy it would not be necessary for him to pay the 
check. The check was not paid by the bank at Big Sandy, but there is 
no other testimony as to the reason. 

Articles 1421 and 1422, P. C., define the offense of swindling. The 
latter article enumerates certain acts which will constitute swindling, one 
of these subdivisions specifying obtaining money on a check on any bank 
when he has not, at the time of giving or drawing such check, or at the 
time when in the ordinary course of business such check would be 
presented, sufficient funds to pay same, and no good reason to believe 
that such check will be paid. 

To convict appellant it was essential that the state prove that at the 
time the check in question was drawn appellant not only had no 
funds at the bank at Big Sandy on which it was drawn, but that he had 
at that time no good reason to believe that the check would be paid. 
The absence of good reason to believe that the check would be paid 
was an element of the offense. The burden was on the state to prove 
this negative allegation. It was a part of the state’s case. It called 
none of the officers or others connected with the bank at Big Sandy to 
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prove that appellant had no good reason to believe his check would 
be paid. It relied apparently upon the fact that appellant had no 
money in the bank at Big Sandy, and that the check was not paid. 
He represented that he had the right to draw the check. 

The case of Moore v. State, 20 Tex. App. 233, is in point. Moore 
got money from a person named in the indictment, representing that 
he had deposited money in a certain bank at Dallas. The state proved 
by the cashier of the bank that they had bookkeepers, and kept a book 
in which all deposits were entered, or supposed to be entered, in the 
regular course of business, and that this book showed no deposit by 
appellant, and that appellant had never, in the knowledge of the wit- 
ness, made any deposit. There were other employes of the bank who 
had authority to receive deposits, and they were not called as wit- 
nesses. The court held this evidence insufficient, stating that the law 
presumes in favor of the innocence of the defendant that he stated 
the truth when he represented that he had money on deposit in the 
bank sufficient to pay the check. Presumption of innocence is not 
overthrown by the evidence on the part of the state establishing prima 
facie that he had no such deposit. The presumption of innocence must 
be overcome by evidence that would establish his guilt beyond a rea- 
sonable doubt. 

The sufficiency of this indictment is challenged on the ground that 
it should name the persons to whom representations were made. We 
have failed to find where the exact point has been passed on in this 
state. Mr. Bishop, in his work entitled New Criminal Procedure, vol. 
3, p. 1342, setting out the requisites of an indictment in this character 
of prosecution, states that the name of the person defrauded and that 
of the one to whom the pretense is made should be averred. In Wash- 
ington v. State, 41 Tex. 583, the Supreme Court, in making a quota- 
tion, says: 

“It is stated by Greenleaf, as a general principle in indictments, 
‘that the names of the persons injured, and of all others whose exist- 
ence is legally essential to the charge, must be set forth, if known, and 
that it is material that they be precisely proved as laid.’ 3 Greenl. 
Ev. § 22.” 

‘An essential element of allegation and proof in swindling is the 
fraudulent representation. This must he made to some person. It 
cannot be made to an artificial person, such as a corporation, save 
through some officer or agent who is a natural person. This being 
true, it would seem that the rules of pleading would require that the 
name of the person to whom the representation was made should be 
alleged. It is a fact necessary in proof. It serves to give the accused 
notice of the facts of the charge against him. It is elementary that 
the name of the injured pa:ty must be stated, and it has been held that 
when the injured party is a corporation, that fact must be stated. 
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Nasets v. State, 32 S. W. 698; Spurlock v. State, 45 Tex. Cr. R. 284, 
77 S. W. 447. 

Our courts have held from an early date that in charging swindling 
there should be a clear and distinct statement of the facts relied on. 
State v. Baggerly, 21 Tex. 757, and numerous cases listed in Vernon’s 
P. C. p. 912. We believe the correct rule to be that, where an owner 
or person injured is a corporation, the compliance with the law re- 
quires the name of the person to whom the representation is made be 
set out, if the name of the person is known. We do not believe the 
defect in the indictment is such as may be raised after verdict. See 
Vernon’s C. C. P. art. 849, and cases cited, pp. 844, 845. 

Believing the evidence to be insufficient, it is ordered that the judg- 
ment of the lower court be reversed, and the cause remanded. 


LIABILITY OF BANK OFFICERS FOR LOSS RESULT- 
ING FROM UNSECURED LOAN. 


Magale v. Fomby, Supreme Court of Arkansas, March 4, 1918, 201 S. W. Rep. 278. 


The officers of a bank, having a capital of $50,000, loaned $30,000 
to a canning company capitalized at $10,000. The officers of the 
bank were stockholders in the canning company and some of them 
were directors in both corporations. The repayment of the loan 
depended entirely upon the profits, which the canning company 
expected to earn. The only security given was a mortgage on the 
buildings and machinery of the canning company which had been 
purchased with the money borrowed from the bank. The canning 
enterprise proved a failure. It was held that the bank officers 
had made themselves liable to the stockholders for the loss sus- 
tained. But the court was unable to give judgment in favor of 
the stockholders, for the reason that the three year statute of limi- 
tations had run against their cause of action. 


Appeal from Columbia Chancery Court; James M. Barker, Chan- 
cellor. 

Suit by Mrs. Mary G. Magale and others against C. M. Fomby and 
others. Decree dismissing the bill for want of equity, and plaintiffs 
appeal. Affirmed. On rehearing, motion for rehearing denied. 

This is a suit in equity brought by Mrs. Mary G. Magale and John 
F. Magale, as stockholders of the Columbia County Bank, against 
C. M. Fomby and others, as directors of said bank, to recover for the 
bank for the benefit of its creditors and other stockholders, the sum 
of $30,000, for which they allege that the directors are liable by reason 


NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 347. 
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of their neglect and mismanagement of the affairs of the bank in the 
respect averred in their complaint. The material facts are as follows: 

In the early part of the year 1909, a corporation was organized at 
Magnolia, in Columbia county, Ark., for the purpose of operating a 
canning factory, and at once began doing business with the Columbia 
County Bank of the same place. J. O. Hutcheson was cashier of the 
bank, and had $4,000 stock in it. He became a stockholder of the 
Magnolia Canning Factory and had $500 stock in it. C. M. Fomby 
was president of the bank. He had $3,000 stock in it and $100 stock in 
the canning factory. At the time the bank commenced to do business 
with the canning factory, the following were directors of the bank: 
R. L. Emerson, C. M. Fomby, A. B. Murphy, J. O. Hutcheson, C. R. 
Hutcheson, J. E. Smith, S. O. Couch, T. J. Blewster, D. R. Carrway, 
J. M. Witt, W. H. Aschew, C. W. Mitchell, and J. C. McNeil. Since 
the institution of this suit the following of those named have died: 
A. B. Murphy. W. H. Aschew, A. J. Carter and R. L. Emerson. The 
balance of those first named, except J. E. Smith and S. O. Couch, 
served as directors from then on until the bringing of this suit. 

T. J. Blewster had $110 of the canning factory stock and $1,000 
of the bank stock. The cashier of the bank was a director in both 
companies, as were also T. J. Blewster and J. O. Hutcheson. A. J. 
Carter was president, and T. J. Blewster was secretary, of the canning 
factory. A. J.*Carter became a director of the bank in 1910, and re- 
mained as such until his death in the year 1914. The property of the 
canning factory consisted of a canning outfit, buildings, and machin- 
ery. The buildings were placed on leased lands so as to be near the 
railroad track, and no provision was made for the removal of the 
buildings at the termination of the lease. The lease was for a period 
of nine years from August, 1908, at the price of $50 per year. The can- 
ning factory had a capital stock of $10,500, which was paid up at the 
time it began to do business. The bank had a capital of $50,000, 
which was all paid. The original capital stock of the canning factory 
was expended in the erection of the buildings and the purchase of 
machinery in the preparation of operating its plant. The first loan 
from the bank to the canning factory was in the spring of 1909. This 
money was spent in buying machinery and getting ready for business. 
On the Ist of January, 1910, the canning factory was indebted to the 
bank in the sum of $13,497. At the close of January, 1911, the indebt- 
edness was $20,314. On the Ist of January, 1912, the canning factory 
owed the bank $29,421.04. The indebtedness was evidenced by the 
notes of the canning factory, overdrafts, and accounts. No security 
was given until the latter part of 1911, when the canning factory gave 
the bank a mortgage on its buildings and machinery. No profit-was 
ever made on operating the canning factory. During all this tim® 
it was operated at a loss. The bank stopped business with the canning 
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factory on December 15, 1911, and at that time the canning factory 
had very little manufactured goods on hand. The bank first took a 
mortgage for the whole amount of the indebtedness, but later on 
charged off $16,000 and took a new mortgage for the balance in 1913. 
Later on the stockholders of the bank paid this amount, which was 
something near $13,000, at the suggestion of the state bank examiner, 
in order that the bank might make a better showing. Mrs. Mary G. 
Magale gave her note for $1,000 of this amount, and subsequently 
paid it. 

J. O. Hutcheson was a director in both corporations. He testified 
that he talked with Mrs. Magale several times about the indebtedness 
of the canning factory to the bank; that he had his first conversation 
with her early in 1912, and later talked with her several times about it 
during the year. 

J. C. McNeil, the cashier of the bank, testified that he talked with 
Mrs. Magale about the business with the canning factory in the years 
1910, 1911, and 1912; that she frequently asked him about the bank’s 
business and how the canning factory was getting along; that she 
talked with him frequently in the year 1912, and knew that the can- 
ning factory owed the bank a considerable debt, and that there would 
be a loss. 

Mrs. Magale denied that she knew anything about the indebtedness 
of the canning factory to the bank until the bank made a statement 
some time in 1914. She said she gave her note for $1,000 with the 
understanding that she was to be paid back. At the time the suit 
was instituted, Mrs. Mary G. Magale owned 80 shares of stock in the 
bank of the par value of $2,000. Her son, J. F. Magale, owned $2,000 
of the stock. The suit was filed on October 15, 1915. John F. Magale, 
at this time, was nearly 23 years of age. During 1912 and 1913, the 
canning factory was operated independently of any assistance from 
the bank; that is, the persons operating it guaranteed the bank from 
any loss, and agreed to pay the profits, if any, upon the old indebted- 
ness to the bank. No profits, however, were made, and no payment 
was made upon the old indebtedness. H. D. Hutcheson was the man- 
ager of the canning factory during these years, and he had no con- 
nection with the bank. The losses sustained by the canning factory 
were due to the hazards of the business rather than to any misman- 
agement of its officers. The record shows that the officers bent every 
energy towards making the canning factory a successful financial ven- 
ture, but the losses occurred on account of the canning factory under- 
taking to raise-products to be used in running its business and from 
the failures in the crops and from other hazards connected with its 
business. 


The court found the issues in favor of the defendants and a decree 
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was entered, dismissing the complaint for want of equity. The plain- 
tiffs have appealed. 

Gaughan & Sifford, of Camden, for appellants. Stevens & Stevens, 
of Magnolia, for appellees. 

Hart, J. (after stating the facts as above). 

The cause of action set forth in the complaint is cognizable in a 
court of chancery. The liability of the directors of the bank for neg- 
ligence in the discharge of their duties and the jurisdiction of courts of 
equity to afford redress to the corporation, and in proper cases to its 
shareholders, in cases of this sort exist independently of any statute. 
Bank of Commerce v. Goolsby, 196 S. W. 803. Actions to recover 
such losses should in general be brought in the name of the corpora- 
tion, but if it refuses to prosecute the action, the stockholders who are 
the real parties in interest will be permitted to sue in their own names. 
In the present case it appears that the corporation was still under the 
control of the directors, who are defendants to the action. The presi- 
dent of the corporation stated that they would not have brought the 
action for the corporation, and the demand upon the corporation to 
have brought the suit would have been futile and unnecessary. A suit 
prosecuted under the direction and control of the parties against whom 
the misconduct is alleged and a recovery is sought would not afford 
the shareholders the relief to which they are entitled. If the stock- 
holders could not be allowed to assert their own rights in a court of 
equity, the directors, so long as they remained in office, could hold 
them in defiance, and their wrongful acts might lead to the wreck of 
the corporation. 5 

Again it is argued that the officers were not liable. In the case of 
Bank of Commerce v. Goolsby, supra, it was held that the directors 
of a bank, constituting its governing body, are liable to stockholders, 
as well as depositors, for its losses from their negligence in not know- 
ing its condition and seeing that its affairs are honestly and properly 
managed. In the present case the capital stock of the canning factory 
was $10,500, and the capital stock of the bank was $50,000. The capi- 
tal stock in both corporations was fully paid up. The capital stock 
of the canning factory was all used in the erection of buildings and 
the purchase of machinery for the conduct of its business. They even 
borrowed an additional amount of $1,200, which was used in the pur- 
chase of machinery before it began business. Its business for the year 
1909 resulted in a loss, so that on the Ist day of January, 1910, its 
indebtedness to the bank was $13,497. The bank with the knowledge 
and consent of the directors continued to make loans to the canning 
factory until on January 27, 1911, the indebtedness amounted w 
$20,314. The directors still continued to make loans to the canning 
factory until on January 1, 1912, the indebtedness of the canning 
factory to the bank amounted to $29,421.04. No security was de- 
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manded or received on this indebtedness. It is true the bank took a 
mortgage on the buildings and machinery of the canning factory in the 
latter part of 1911, but this was done in order to protect the bank from 
any future losses arising from the operation of the canning factory. 
It does not appear that the directors of the bank are guilty of any 
actual fraud in making the loans to the canning factory. On the 
contrary, it appears that they believed the business would be success- 
ful. It is not shown, however, that any of them had had any expe- 
rience in operating a canning factory. It turned out to be a hazard- 
ous business, and one that requires skill and experience on the part of 
those managing it in order to make it a success. It is true the can- 
ning factory owned its own buildings and machinery, but it placed 
them upon leased ground for a term of 9 years without any provision 
in the lease that it should be permitted to move its buildings at the 
expiration of its term. It is a significant fact that during the 3 years 
the bank did business with the canning factory the latter became 
indebted to it in a sum nearly equal to three-fifths of the bank’s capi- 
tal stock. During these 3 years no security was demanded or received 
by the bank from the canning factory. The directors loaned large 
sums of money to an enterprise which depended entirely upon its 
profits for a repayment of the loan. These facts the directors of the 
bank must have known. Under the circumstances they were guilty 
of such reckless conduct in the management of the affairs of the bank 
as to constitute negligence within the meaning of the principles of 
law decided in Bank of Commerce v. Goolsby, supra. 

It does not follow, however, that the plaintiffs are entitled to recover 
in this case. The defendants rely upon the statute of limitations of 
three years to defeat the action. Section 5064 of Kirby’s Digest pro- 
vides that all actions founded upon any contract or liability, expressed 
or implied, not in writing, shall be commenced within three years after 
the cause of action shall accrue. In some jurisdictions, as in the state 
of Massachusetts, the court held the directors to be trustees in whose 
favor the statute does not run during the continuance of the trust. 
Greenfield Savings Bank v. Abercrombie et al., 211 Mass. 252, 97 N. E. 
897, 39 L. R. A. (N. S.) 173 Ann. Cas. 1913B, 420. In other jurisdic- 
tions it is held that directors of banks are not trustees of an express 
trust within the rule exempting such trusts from the operation of the 
statute, but that they are trustees of an implied trust and are within 
the protection of the statute. Baxter v. Moses, 77 Me. 465, 1 Atl. 350, 
52 Am. Rep. 783; Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 
15 S. W. 448, 24 Am. St. Rep. 625, and Cooper v. Hill (8th Circuit), 
94 Fed. 582, 36 C. C. A. 402. This court has adopted the latter view. 
Bank of Commerce v. Goolsby, supra. It was there held that the 
trust with which the property of the bank was impressed in the hands 
of directors arises from the common law and from their acceptance of 
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the office they hold. In other words, while there is no express dec- 
laration of trust, their liability in cases of this sort is implied from 
their official relation to the bank, and there is an implied or resulting 
trust created by operation of law when they became directors of the 
bank. In the case of Bank of Commerce v. Goolsby, supra, the court 
said: 


“The duties of directors are perhaps nowhere better stated than in 
a syllabus, showing the holding of the court, in Wallace v. Lincoln 
Savings Bank, 89 Tenn. 631, 15 S. W. 448, 24 Am. St. Rep. 625, as fol- 
lows: ‘Bank directors are held to the exercise of only ordinary care 
and diligence in the discharge of their duties. They are not required 
to give their whole time and attention to the performance of these 
duties, but only so much as, under the special circumstances of each 
particular case, may be demanded for the reasonable protection of the 
interests committed to their care. They are not insurers of the fidelity 
or capacity of the cashier or other agents to whom the business and 
assets of the bank may be intrusted, but are required to exercise due 
care in their selection and proper supervision over their action.’ ” 


In the Tennessee case just referred to, as well as the other above 
cited with it on this point, it was held that the statute of limitation may 
be invoked in their defense by directors in suits like the one under 
consideration. In the present case, there has been no fraudulent con- 
cealment of their acts by the directors that would delay the operation 


of the statute of limitations. The cashier of the bank testified that he 
had frequent conversations with Mrs. Magale about the affairs of the 
bank and the condition of the canning factory during the years 1909, 
1910, and 1911. In the latter part of December, 1911, the transaction 
of the bank with the canning factory was closed up, and a mortgage 
was taken upon the buildings and machinery of the canning factory 
to secure the indebtedness. After that the canning factory was oper- 
ated under a different management, and under a guaranty that the 
bank should not suffer any further loss. One of the directors of the 
bank says that he talked with Mrs. Magale in the early part of 1912, 
and told her about the conditions as they then existed; that he there- 
after during the year 1912, had frequent conversations with her in 
regard to the condition of the affairs of the bank and the canning fac- 
tory. It is true Mrs. Magale denies that she had any knowledge of 
the condition of the affairs between the bank and the canning factory 
until the bank issued a statement in 1914. Opposed to her testimony, 
however, is the testimony of the cashier of the bank and one of its di- 
rectors. When we consider that the bank and the canning factory 
were both situated in the town of Magnolia, and that Mrs. Magale 
lived there, a preponderance of the evidence shows that she had knowl- 
edge of the conditions as they existed. This suit was not commenced 
until October 15, 1915. This was more than 3 years after the transac- 
tion under consideration had been closed up and Mrs. Magale had 
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knowledge of that fact. No acts of negligence on the part of the di- 
rectors occurred within 3 years before the bringing of the action, and 
their liability implied from their relation to the bank is barred by the 
statute of limitations. 

It follows that the decree must be affirmed. 










NOTES OBTAINED BY FRAUD. 


Ironbound Trust Co. v. Schmidt-Dauber Co.. New York Supreme Court, Appellate 
Term, February 25, 1918, 169 N. ¥. Supp. 524. 









The fact that notes are obtained from the maker by fraud and 
misrepresentation is no defense to an action brought on the notes 
by a bank, which discounted them in good faith, before maturity 
and without notice. 


Appeal from Municipal Court, Borough of Manhattan, Third Dis- 
trict. 

Action by the Ironbound Trust Company against the Schmidt-Dau- 
ber Company, Incorporated. From a judgment for defendant, and 
an order denying its motion for new trial, plaintiff appeals. Judgment 
reversed, and judgment directed for plaintiff. 

Argued January term, 1918, before Guy, Weeks, and Mullan, JJ. 

Blandy, Mooney & Shipman, of New York City (Charles Blandy, 
of New York City, of counsel), for appellant. 

Greenbaum, Wolff & Ernst, of New York City (Lawrence S. Green- 
baum, of New York City, of counsel), for respondent. 

Weeks, J. This is an action brought by the plaintiff to recover the 
sum of $605.61, with interest, on four promissory notes, made by de- 
fendant, for $150 each, dated January 15, 1917, to the order of, and 
indorsed by, the Looschen Piano Case Company, which were pro- 
tested for nonpayment. 

The defendant alleged that the notes were obtained by fraud and 
misrepresentation, and that the plaintiff was aware of the circum- 
stances under which the notes were delivered to the Looschen Piano 
Case Company, and that plaintiff was not a bona fide holder in due 
course, in that, at the time the notes were negotiated to it, the plain- 
tiff had notice of the infirmities thereof, the defect in the title of the 
person negotiating the notes, and had knowledge that the notes were 
obtained by misrepresentations and were without consideration. 

Upon the trial it appeared that the notes in question were given by 
the defendant to the Looschen Piano Case Company as an advance 































NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 227. 
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payment for merchandise, upon the assurance of the president of the 
latter corporation that said corporation was A. No. 1, at the same 
time giving to defendant a note of the Piano Case Company indorsed 
by its president individually. The defendant had been dealing with 
the Piano Case Company for about five years, and had previously 
given its notes as advance payment for goods which theretofore had 
always been delivered, but in the present instance the Piano Case 
Company went into bankruptcy on March 1, 1917, and the goods were 
never delivered. 

There can be no doubt, from the evidence presented, that the repre- 
sentation claimed to have been made as to the financial condition of 
the Piano Case Company was untrue, and the principal question, 
therefore, is whether the plaintiff had notice, or was chargeable with 
notice, of any defect of title when the notes were negotiated. To es- 
tablish its good faith, and that the notes were purchased in the ordi- 
nary course of business, before maturity, and for value, the plaintiff 
showed that the notes were brought to it on January 16, 1917, and the 
proceeds thereof, less 6 per cent. discount, credited to the account of 
the Looschen Piano Case Company, which at the same time gave plain- 
tiff a check for 10 per cent of the face value of the not&s, which 
check was cashed, and the cash held in a reserve fund to meet paper 
of the Piano Case Company then held by the bank; that prior there- 
to, and as early as March 15, 1916, and again in August, 1916, the 
bank purchased other notes made by the defendant, and had made in- 
quiries of defendant’s bank as to its responsibility, and had kept in- 
formed as to defendant’s credit; that the earlier notes of defendant 
had been paid. It also appeared that, the day after the notes in suit 
were discounted, the account of the Looschen Piano Case Company 
was overdrawn. 

The notes in suit were not presented for discount by the president 
of the Piano Case Company, who is alleged to have made the false 
representations, but by a representative of that corporation who was 
not present when the notes were made, and who is not claimed to 
have had any knowledge of the representations, and who made no 
statement in relation thereto at the time. The officer of the plaintiff 
who received the notes for discount testified that he had no knowledge 
of any representations having been made for the purpose of getting 
the notes, or that the notes were made in anticipation of piano cases 
to be thereafter delivered, and this testimony is not contradicted. 

Although the record shows that in March, 1915, the treasurer of 
the plaintiff had become the secretary of the Looschen Land & Build- 
ing Company, an independent corporation, for the purpose of pro- 
tecting the plaintiff with respect to a loan made by it and secured by 
the stock of the Land Company, he testified that he acquired there- 
by no knowledge of the financial affairs of the Piano Case Company, 
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and had no knowledge thereof, except such as he derived from the 
financial statements submitted to the plaintiff bank. The fact that the 
Land Company owned the land and factory used by the Piano Case 
Company, and that the same persons were stockholders and practically 
the owners of both corporations, does not establish that the plaintiff’s 
treasurer had any knowledge of the financial condition of the cor- 
poration, in which he was neither a stockholder nor an officer. 

The deposit of the proceeds of the notes to the credit of the deposi- 
tor, followed by the withdrawal of the entire amount upon the follow- 
ing day, constituted a valuable consideration, and the plaintiff 
remained a holder of value, although a portion of the proceeds was 
withdrawn in cash and deposited in a special reserve fund to meet 
other obligations of the depositor as they became due; such applica- 
tion being made under a special agreement between the depositor and 
the bank. Consolidated National Bank v. Kirkland, 99 App. Div. 121, 
91 N. Y. Supp. 353. 

The only remaining question is whether, at the time the note was 
negotiated, the plaintiff had notice of any infirmity in the instrument 
or defect in the title of the person negotiating it. By the Negotiable 
Instruménts Law (section 95) it is provided that, to constitute such 
notice, “the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowledge of such facts that 
his action in taking the instrument amounted to bad faith.” It is clear 
from this record that there was no proof of actual knowledge of the 
infirmity or defect. Was there any proof of knowledge of such facts 
that the action in taking the instrument amounted to bad faith? 

The decisions in this state are uniform that mere suspicion is not 
enough; there must be proof of facts within the knowledge of the 
person negotiating the instrument of such a character that the taking 
of the instrument with knowledge of such facts constitutes bad faith. 
This is called actual proof of bad faith. Oliner v. Goldenberg, 168 
App. Div. 874, 876, 154 N. Y. Supp. 612. The rule is clearly stated by 
Judge O’Brien in Cheever v. Pittsburgh R. R. Co., 150 N. Y. 59, at 
page 65, 44 N. E. 701, at page 703 (34 L. R. A. 69, 55 Am. St. Rep. 
646) : 


“There is not much difficulty in stating the rule of law defining the 
duties and obligations of a party to whom negotiable paper is pre- 
sented for discount or sale before due. He is not bound at his peril 
to be on the alert for circumstances which might possibly excite the 
. suspicion of wary vigilance; he does not owe to the party who puts 
the paper afloat the duty of active inquiry in order to avert the impu- 
tation of bad faith. The rights of the holder are to be determined by 
the simple test of honesty and good faith, and not by a speculative 
issue as to his diligence or negligence. The holder’s rights can not be 
defeated without proof of actual notice of the defect in title or bad 
faith on his part evidenced by circumstances. Though he may have 
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been negligent in taking the paper, and omitted precautions which a 
prudent man would have taken, nevertheless, unless he acted mala fide, 
his title, according to settled doctrine, will prevail.” 


Applying this rule to the facts in this case, it seems to be impossi- 
ble to impute bad faith to the plaintiff. The payee of the note had 
been a depositor in the Trust Company for several years, it had dis- 
counted defendant’s paper before, and the notes had been paid; it 
had made inquiries as to defendant’s responsibility at the bank where 
defendant deposited; it had the right to rely upon the financial re- 
sponsibility of the maker ; there was nothing to indicate that the notes 
which were presented for discount were other than the usual commer- 
cial paper; they were presented by a clerk or representative of the 
payee, who had been in the habit of bringing commercial paper to 
plaintiff for discount. 

As there was no evidence that plaintiff had knowledge of any infirm- 
ity or defect in the notes, and no evidence that would justify a finding 
of bad faith, the plaintiff’s motion for a direction of a verdict at the 
close of the entire case should have been granted. 

The judgment must therefore be reversed, with $30 costs, and a 
judgment directed for the plaintiff, with costs in the court below. All 
concur. 


NEGOTIABILITY OF NOTE PROVIDING FOR EXTEN- 
SION OF TIME. 


Mational Bank of Webb City, Mo., v. Dickinson, Supreme Court of Kansas, March 
9, 1918. 171 Pac. Rep. 636. 


The following clause in a promissory note does not render it non- 
negotiable: “We, the makers, sureties, indorsers and guarantors of 
this note, hereby severally waive presentment for payment, notice of 
nonpayment, protest and notice of protest and consent that time of 
payment may be extended without notice thereof to any of the 
sureties of this note.” 

In this case there was nothing to indicate that any party to the 
note was a surety. The provision, therefore, with respect to extend- 
ing time without notice to the sureties was meaningless and had no 
effect upon the negotiability of the instrument. 


Appeal from District Court, Pawnee County. 

Action by the National Bank of Webb City, Missouri, against S. S. 
Dickinson and others. Judgment for plaintiff and defendants appeal. 
Affirmed. 

F, Dumont Smith, of Hutchinson, and E. E. Glassock, of Larned, for 
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appellants. Frank Forlow, of Joplin, Mo., and W. H. Vernon and 
W. H. Vernon, Jr., both of Larned, for appellee. 

West, J. The defendants appeal from a judgment rendered against 
them on a promissory note taken by the plaintiff for value before ma- 
turity in due course, the complaint being that it was non-negotiable 
and subject in the hands of the plaintiff to the defense of failure of 
consideration. 

The only question is the negotiability of the note, and this depends 
upon the proper construction of the following provision thereof: 


“We the makers, sureties, indorsers and guarantors of this note, 
hereby severally waive presentation for payment, notice of nonpay- 
ment, protest and notice of protest and consent that time of payment 
may be extended without notice thereof to any of the sureties of this 


note.” 

Following this are the five names of the makers. 

The defendants argue that as the note was made and is payable in 
Kansas it is governed by our law, and that under the authority of 
Bank v. Heslet, 84 Kan. 315, 113 Pac. 1052, 33 L. R. A. (N. S.) 738, 
and Nelson v. Southworth, 93 Kan. 532, 144 Pac. 835, the quoted 
language renders the instrument non-negotiable. The plaintiff relies 
on section 6528 of the General Statutes of 1915, which requires, among 
other things, that the paper must be payable on demand or at a fixed 
and determinable future time, and section 6531, which defines a deter- 
minable future time as a fixed period after date or sight, or on or 
before a fixed determinable future time therein, or on or at a fixed 
period after the occurrence of a specified event which is certain to 
happen though the time of happening be uncertain. Bank v. Hoffman, 
85 Kan. 71, 116 Pac. 239, 35 L. R. A. (N. S.) 390, Ann. Cas. 1912D, 1. 
It is further contended that as there are no sureties on the note, the 
clause providing for extension without notice to sureties is without 
effect. While the quoted language mentions sureties, the form of 
the note would indicate that all the signers are makers. True, as held 
in Water Power Co. v. Brown, 23 Kan. 676, the form of the paper 
does not prevent inquiry in an action between the parties liable there- 
on as to who are principals and who sureties. But section 3 of the 
Negotiable Instruments Act (section 6523, Gen. Stat. 1915) provides 
that: 


“The person primarily liable on an instrument is the person who 
by the terms of the instrument is absolutely required to pay the same.” 


See, also, section 6587 ; Bank v. Bowdon, 98 Kan. 140, 157 Pac. 429. 
In Bank v. Gunter, 67 Kan. 227, 231, 72 Pac. 842, 843, the makers 
and indorsers waived protest, demand, and notice, but also in case it 
should not be paid at maturity agreed to all extensions and partial 
payments before or after maturity without prejudice to the holder, 
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and the note was held to be not negotiable. The court said it lacked 
the element of certainty as to time of payment, and that the provision 
just referred to made the time indefinite by stipulating that it might 
be changed and extended either before or after maturity. 


“If the time is to remain fixed until maturity when another time is 
to be fixed by the parties, or if payment is made to depend upon events 
which necessarily must occur and the time of payment is ultimately 
certain, other considerations would arise ; but here payment is not ulti- 
mately certain, for the time named in the paper is subject to change 
at any time at the volition of some of the parties to the paper.” 


In that case the agreement to an extension was consented to in 
advance by the makers and indorsers, while here the agreement was 
only to the effect that the time of payment might be extended without 
notice to any of the sureties, which, of course, did not cover makers, 
indorsers, and guarantors as distinguished from sureties. The case 
of Bank v. Heslet, 84 Kan. 315, 113 Pac. 1052, 33 L. R. A. (N. S.) 738, 
was under the Negotiable Instrument Act. There the makers and in- 
dorsers waived presentment for payment, notice, exemptions, valua- 
tion, and appraisement, “and each signer and indorser makes the 
other an agent to extend the time of this note.” It was said that the 
precise inquiry was whether the authority to extend could be exer- 
cised only after maturity; that, if so, the authority to extend would 
only amount to a waiver of the right to be relieved from liability for 
an extension without such authority, but if it gave the right to extend 
before maturity, it would be the same as if the words “on or before” 
had been inserted. It was further stated that this extension clause 
did not indicate whether the extensions should be made before or after 
maturity, and that ordinarily it would be made before the note should 
fall due. 


“The vice of the stipulation in question is that the date of payment 
cannot be determined. The signer [maker] or any indorser may, at 
any time he sees fit to do so, as agent one for another, extend the time 
for payment by agreement with the holder.” 


The Gunter Case was approved and the note was held not nego- 
tiable, not having “the element of certainty in time of payment neces- 
sary in commercial papers.” In each of these cases there was an ex- 
press agreement to extend. 

The note in the case now before us contains no agreement to extend, 
except that the time of payment may be extended without notice 
thereof to any of the sureties. If there be no sureties, then of course 
there could be no notice to them. Counsel argues that whenever it is 
necessary to examine into the provisions of an instrument to see 
whether it is negotiable or not, its negotiability is lost, and that it was 
necessary in this case to so examine, and that as a matter of fact each 
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maker is a surety for the various other makers in proportion as each 
was to divide up the stock for which the note was given. Section 
6648 provides that a person secondarily liable is discharged— 


(6) by any agreement binding upon the holder to extend the time of 
payment or to postpone the holder’s right to enforce the instrument, 
unless made with the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly reserved.” 

In the cited case of Bank v. Bowden it was held that a comaker, 
although in fact a surety, is not released by an extension granted the 
principal in consideration of the payment of interest in advance. 
Speaking of the rule holding the surety liable, it was said: 


“It merely defines the obligation of one who upon the face of a ne- 
gotiable instrument assumes unconditional liability. It requires a 
surety who is unwilling to bind himself, irrespective of any extension 
granted to a comaker, to refrain from signing a note as one of the 
makers.” 

One of the two makers pleaded suretyship, want of consideration, 
and an extension by the other without her consent by payment of ad- 
vance interest. While it was said that, aside from the statute, the 
same result would be reached, the surety was held liable by virtue of 
the Negotiable Instruments Act. Ruling Case Law lays it down 
that, under the provisions relating to primary and secondary liability: 

“A surety comes squarely within the definition of a person whose 
liability is primary, for he is, by the terms of the instrument, absolute- 
ly required to pay the same.” 3 R.C. L. p. 1120, § 335. : 

In Mullendore et al. v. Wertz, 75 Ind. 431, 39 Am. Rep. 155, it was 
held that an extension agreement between the payee and one of two 
makers of a note without the knowledge or consent of the other, who 
was a surety in fact, but not known as such to the payee, did not have 
the effect to release the nonconsenting maker. The consideration in 
that case was the payment of advance interest. 

Section 6648 provides that a person secondarily liable is discharged, 
among other things, by any agreement binding upon the holder to 
extend the time of payment or to postpone the holder’s right to enforce 
the instrument, unless made by the assent of the party secondarily 
liable, or unless the right of recourse against such party is expressly 
reserved. But as already seen neither party to this note can be said 
to be secondarily liable, for each is primarily liable. We then have a 
promissory noté signed by five makers, each and all of whom are 
primarily liable for its payment and by no one else; the signature of 
no other person or party appearing thereon. The provision that the 
time of payment may be extended without notice to any of the sure- 
ties, and the recital that this is made by the sureties, do not neces- 
siate any examination or investigation for the purpose of ascertaining, 
by a purchaser in due course before maturity, whether any party can 
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as to the holder claim the right to mere suretyship, and hence the note 
is not rendered non-negotiable or made into a courier impeded with 
luggage. 

If all the makers agree in advance that the note may be extended, 
this amounts merely and only to the unnecessary consent that they 
may enter into a new contract when they get ready to do so. If 
they all agree that the note may be extended by some of them without 
notice to the others, this might, and probably would, mean that, in case 
of a valid agreement for extension between the holder and such others, 
those not entering into it would be bound thereby, because such pro- 
vision would amount to a mere appointment in advance of the other 
makers to represent them in an extension agreement. But a stipula- 
tion by all the makers of the note, reciting that they and the sureties 
consent that it may be extended without notice to any of the sureties, 
does not amount to an agreement that it may be extended by any of 
the makers without consent of the others, or to an appointment of any 
of them as agents to extend for such others. It is apparent that in 
this instance a blank note, prepared for use when principals and sure- 
ties were to sign, was used, and hence the language which has caused 
this controversy became impractical and meaningless. 

The judgment is affirmed. All the Justices concurring. 


BANK DISCOUNTING RRAFT ATTACHED TO BILL 
OF LADING. 


Painesville National Bank of Painesvillo, Ohio, v. Hannan, Supreme Court of Colo- 
rado, March 4, 1918, 171 Pac. Rep. 364. 


The plaintiff bank discounted a draft attached to a bill of lading, 
covering a shipment of machinery. When the machinery reached 
its destination the consignee, who was a creditor of the shipper, 
seized it under attachment and it was later sold by the sheriff over 
the plaintiff’s protest. It was held, in an action against the creditor 
and the sheriff, that the claim of the plaintiff bank was superior to 
that of the creditor and that the trial court was in error in dismiss- 
ing the plaintiff’s complaint. 


En Banc. Error to District Court, City and County of Denver; H. 
P. Burke, Judge. 
Action by the Painesville National Bank of Painesville, Ohio, 


against George E. Hannan and another. Judgment for defendants, 
and plaintiff brings error. Reversed and remanded. 


Wote-—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 74. 
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Dana & Blount and Richard A. Smith, all of Denver, for plaintiff in 
error. Grant L. Hudson, of Denver, for defendants in error. 

Bailey, J. This suit is to recover damages on account of the sale by 
Nisbet, as sheriff, of an automobile and equipment pursuant to a levy 
of a writ of attachment issued in a suit wherein Hannan, the other de- 
fendant herein, was plaintiff, against the Vulcan Manufacturing Com- 
pany, of Ohio. At the conclusion of testimony of plaintiff, defendants 
moved a non-suit. The motion was allowed and the cause dismissed. 
Plaintiff brings the proceedings here for review on error. In the 
opinion the parties will be designated as in the trial court. 

The essential facts are that Hannan, a dealer in automobiles in 
Denver, was a creditor of the Vulcan Manufacturing Company of 
Painesville, Ohio, in the sum of $250, and while that company was 
so indebted to him he placed an order with it for the machine which 
he later seized under attachment. Prior to the receipt of his order 
that company had shipped the car in dispute to Chicago, consigned to 
the plaintiff bank, subject to the order of an automobile company of 
that city. A draft, payable to the bank, was attached to the bill of 
lading, but the Chicago firm neither paid the draft nor accepted the 
car. Upon receipt of the order from defendant Hannan the car was 
re-consigned to the plaintiff bank, at Denver, subject to the order of 
Hannan, with draft against him payable to the order of the bank. 
When the automobile reached Denver Hannan attached it, as the 
property of the Vulcan company, in a suit wherein he was plaintiff 
and that company defendant. It was later sold by defendant Nisbet, 
as sheriff, despite the protest and claim of plaintiff, asserted from the 
time of the attachment levy, upon a judgment obtained in the attach- 
ment suit. 

There is nothing in the record before us to overcome the proofs 
that the bank received the bill of lading either as security for money 
advanced to the Vulcan company, or in an outright purchase of the 
automobile. The only question is whether the bank may be regarded 
as the owner of the property covered by the bill of lading at the time 
it was seized under attachment. The method followed by the Vulcan 
company and the bank is of common use in transactions of this char- 
acter. The status of parties who advance money upon bills of lading 
as security, or for the purchase of the property, has been frequently 
before the courts. In Schmidt v. Bank, 10 Colo. App. 261, 50 Pac. 733, 
in speaking of the rights of the holders of bills of lading as collateral, 
as against a creditor who attempts to stop the goods in transitu, the 
court at page 262 (50 Pac. 734) said: 

“It is therefore true that as between a bona fide transferee for value 


of a bill of lading and a creditor who seeks to stop the goods in transit, 
the equity of the transferee must prevail.” 


One of the authorities cited in that opinion is Means v. Bank of 
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Randall, 146 U. S. 620, 13 Sup. Ct. 186, 36 L. Ed. 1107. In that case 
the bank advanced money to buy cattle, which were shipped to de- 
fendants. The bill of lading was given to the bank as security. De- 
iendants sold the cattle and applied the proceeds upon an old account 
between themselves and the shippers of the cattle. In discussing the 


tights of the bank under such circumstances it was said at page 627 
(13 Sup. Ct. 189) : 


“When the bill of lading was transferred and delivered as collateral 
security, the rights of the pledgee under it were the same as those of 
an actual purchaser, so far as the exercise of those rights was neces- 
sary to protect the holder. * * * A bank which makes advances on a 
bill of lading has a lien to the extent of the advances, on the property 
in the hands of the consignee, and can recover from him the proceeds 
of the property consigned, even though the consignor be indebted to 
the consignee on general account ; and the consignee cannot appropri- 


ate the property or its proceeds to his own use in payment of a prior 
debt.” 


That the delivery of a bill of lading is a symbolic delivery of the 
goods was affirmed in Merchants’ Exchange Bank v. M’Graw, 76 Fed. 
930, where, at page 933. 22 C. C. A. 622, at page 625, numerous au- 
thorities are cited in support of the following: 


“There are numerous authorities which, in substance, declare that 
the delivery, by an owner of goods, of a common carrier’s receipt for 
them, as security for an advance of money with the intention to trans- 
fer the property in the goods, is a symbolic delivery of them, and vests 
in the person making the advance a special property in the goods, 
sufficient to enable him to maintain replevin or trover, or other action 
‘at law, against another who attaches them upon a writ against the 
general owner.” 


In First National Bank v. Mt. Pleasant Milling Co., 103 Iowa, 518, 
72 N. W. 689, the bank claimed an interest in two cars of wheat by 
virtue of a bill of lading. Defendant claimed the wheat under a writ 
of attachment. The court held: 


“Bills of lading represent property, and, when indorsed or assigned, 
operate as a symbolical delivery to the indorsee or assignee of the 
property covered thereby. * * * The question here presented is 
not whether the indorsee takes the bill of lading free from equities or 
defenses in the hands of the original ‘holder, but whether he has a 
better title to the grain than an attaching creditor of the indorser. If 
A. should purchase a horse from B. and secure the delivery thereof 
upon a promise to pay for the same at some future time, he certainly 
has better title than C., who attaches the horse as the property of B. 
after the delivery to A. So, when the plaintiff in this case cashed the 
draft, and took the assignment of the bill of lading from the Commis- 
sion Company, it secured a better title than the Milling Company, 
which attached the grain while in transit; and the fact that, when the 
grain was attached, it had not been called upon to make any direct 
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advances to the Commission Company, is not, in itself, of controlling 
importance. * * * If the bank had simply undertaken the collec- 
tion of the purchase price as agent of the Commission Company, then 
the title to the grain remained in the latter company, and it was sub- 
ject to attachment until delivered to and paid for by the Roller Mills. 
But if the bank purchased the draft, and accepted the bills of lading 
as collateral security, or if it purchased the grain outright, and ac- 
cepted the bills of lading as evidence of this purchase, or if, in consid- 
eration of the indorsement and delivery of the bills of lading, it made 
or agreed to make certain definite future advances, it acquired a title 
to the grain which could not be defeated by a subsequent attachment.” 


When a bank in good faith makes advances, whether as a purchaser 
or lender, and receives a bill of lading as security, it has a claim upon 
the property covered by the bill of lading which is good as against the 
claim of a creditor of the shipper. No authorities have been, or can 
be, cited which controvert this proposition. 

The judgment of the lower court is reversed and the cause re- 
manded, with leave to the parties to amend their pleadings if so ad- 
vised and for further proceedings in conformity with the views herein 
expressed. 


CHECK PAID ON FORGED INDORSEMENT. 


Scala v. Miners’ & Merchants’ Bank of Ouray, Supreme Court of Colorado, April 1, 
1918. 171 Pac. Rep. 752. 


The plaintiff drew a check on the defendant bank payable to “The - 
Royal Consulate of Italy,” and forwarded it to the Italian Consul at 
Denver, Colorado. The Consul was away when the check arrived 
and it fell into the hands of a clerk who collected it on a forged in- 
dorsement. It was held that the defendant bank was liable to the 
plaintiff for the amount of the check. 


En Banc. Error to District Court, City and County of Denver; Neil 
F, Graham, Judge. 

Action by Fred Scala, as administrator of the estate of Louis Rodi- 
gari, deceased, against the Miners’ & Merchants’ Bank of Ouray, Colo., 
a corporation. Judgment for defendant, and plaintiff brings error. 
Reversed and remanded, with directions. 

George Allan Smith, of Denver, for plaintiff in error. Dines, Dines 
& Holme, of Denver, for defendant in error. 

Bailey, J. Plaintiff in error seeks to recover $661.80 from the de- 
fendant bank, upon the theory that it is liable to him for that amount, 
which it paid out on a check bearing a forged indorsement, from funds 





Mote—For other similar decisions see Banking Law Journal Digest and 
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then held by the bank to his credit. The defendant received judgment 
in the court below, and that judgment is here for review. 

The facts necessary to be considered are that plaintiff had on de- 
posit with defendant certain funds belonging to an estate of which 
he was administrator. The amount was evidenced by a certificate of 
deposit to the order of plaintiff as administrator. It became neces- 
sary for plaintiff to remit $661.80 to the Italian Consul, at Denver, and 
he took the certificate of deposit to the defendant bank to obtain a 
draft. To save the expense of exchange he deposited the certificate 
to his personal credit and mailed his personal check to the Italian 
Consul at Denver, payable to “The Royal Consulate of Italy.” 

The Consul General was away when the letter arrived, and it fell 
into the hands of a clerk, who forged the indorsement of the “Royal 
Consul General of Italy” and the name of the Consul, and followed 
this with his personal indorsement, and deposited it to his own credit 
in the Interstate Savings Bank, where he had an account, but where 
the Consul never had done any business. It was by that bank trans- 
ferred to the First National Bank, Denver, which in turn presented it 
to defendant, by whom it was paid, and charged to the account of 
plaintiff. The clerk also forged the name of the Consul General to a 
receipt for the money and sent it to the county court of Ouray County, 
where the estate of Rodigari was in process of settlement. 

The peculation of the clerk was not discovered until the return of 
the Consul General some three months later, when the defendant bank 
was notified of the forgery. Later a demand was made upon it for 
payment, and refused, and this action was brought. 

The general rule as to liability of a defendant upon a forged indorse- 
ment is stated in 7 C. J. 686: 


“As a bank is authorized to pay only to the person designated by 
the depositor, it cannot charge against the depositor’s account an 
amount paid by it on a forged indorsement of the depositor’s check, 
unless such payment is properly attributable to the negligence or other 
fault of the depositor, or unless the money has actually reached the 
person whom the drawer intended should receive it, or the drawer 
himself.” 


This principle is fully recognized and approved in Boatsman v. 
Stockmen’s Bank, 56 Colo. 495, 138 Pae. 764, 50 L. R. A. (N. S.) 107. 
It follows, therefore, unless some circumstance can be found which 
prevents the application of the general rule, that defendant must be 
held liable. 

It is urged that there are cogent reasons why the rule should not 
be applied, and the following facts are set up, among others, as mak- 
ing this case an exception, to wit: That suit was brought by plaintiff 
as administrator, after he had been discharged as such; that he never 
had, as administrator, any funds in the defendant bank; that the re- 





340 THE BANKING LAW JOURNAL 


fusal to pay the check, upon which refusal this suit is based, was — 
refusal to pay a check signed by plaintiff as administrator when he 
had no account under that designation; that by implication at least 
the Italian Consul held out his absconding secretary as having power 
and authority to indorse his name to negotiable instruments; also, 
that the check bearing the forged indorsement was in reality payable 
to bearer. 

As to whether an action different in form, or with different parties 
plaintiff or defendant should have been brought may not be consid- 
ered, for the reason that it conclusively appears from the record, by 
agreement between the litigants and others in interest, that this action 
was brought in its present form, as a means of definitely determining 
the liability of each under the circumstances. Also, when the check 
signed by plaintiff as administrator was presented for payment, the 
bank had full knowledge that it was so presented for the purposes of 
this suit, and made no objection at that time to the form of the signa- 
ture. It had knowledge that the funds in question were estate funds, 
and that plaintiff had drawn the first check for the purpose of trans- 
ferring the money to a trustee. Therefore defendant cannot now be 
heard to object to mere questions of procedure, which in no way affect 
the merits of the case. 

There is nothing in the record to support the contention that the 
clerk of the Consul was ever held out to defendant as authorized to 
sign the name of his employer to checks or any other papers. While 
there is testimony to show that the clerk had been, at some time prior 
to the forgery, empowered to indorse drafts and similar instruments 
for deposit, the giving of such power was never communicated to de- 
fendant. ; 

Neither is there any ground for the contention that the check was 
payable to bearer. It was drawn to the “Royal Consulate of Italy,” 
and the payee, while not expressly named therein, is manifestly other- 
wise designated with reasonable certainty. Esley v. People of Illinois, 
23 Kan. 510; State of Nevada v. Cleavland, 6 Nev. 181. This question 
is discussed in 8 C. J. 171, as follows: 


“It has been held that instruments designate the payee with suffi- 
cient clearness where payable to the trustees of a particular church, the 
manager of a particular bank, the treasurer of a certain municipality, 
the heirs of a named person, the heirs apparent being intended if the 
person is still alive; the trustees acting under the will of a named 
person, the trustees to be appointed by a certain convention, the ex- 
ecutors or administrators of the estate of a named person; the guard- 
ians of a named person; the name of a steamship and ‘owners’; ‘the 
estate of, a named person, deceased; or the ‘order of the person who 
shall thereafter indorse’ the instrument.” 


The liability of a bank paying a check upon a forged indorsement 
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was in question in Goodfellow v. First National Bank, 71 Wash. 554, 
559, 129 Pac. 90, 92, reported in 44 L. R. A. (N. S.) 580, and the court 
at page 582 held: 


“The law imposes upon a bank on which a check is drawn payable 
to a certain person or order, the duty of ascertaining the identity of 
the person therein named as payee; and it is only when the bank has 
been misled by some act of negligence or other fault of the drawer that 
it will be justified in making payment of the check to any other than 
the person named therein as payee * * *” (citing numerous au- 
thorities). 


Among the cases cited by the Washington court, supra, is Western 
Union Telegraph Co. v. Bi-Metallic Bank, 17 Colo. App. 229, 233, 68 
Pac. 115, 116. In that case the Court of’ Appeals at page 233 said: 

“The contract between the bank and the depositor is that it will pay 
out his money only upon and in accordance with his express direction. 
A check drawn in favor of a particular payee or order is payable only 
to the actual payee or upon his genuine indorsement, and if the bank 


mistake the identity of the payee, or pay upon a forged indorsement, 
it is not a payment in pursuance of its authority, and it will be respon- 


sible.” 

After most careful consideration of all the facts connected with the 
transaction upon which this suit is based, we are unable to find any- 
thing to take the case out of the general rule, as set out in the authori- 


ties quoted. That plaintiff in error has a clear right of recovery, and 
that the bank is liable for the amount involved, is beyond peradven- 
ture. The judgment of the trial court is manifestly wrong and works 
a great injustice. It is therefore reversed and the cause remanded, 
with directions to enter judgment for plaintiff, according to the prayer 
of the complaint. 

Judgment reversed and cause remanded with directions. 


LOAN BY BANK IN EXCESS OF STATUTORY LIMIT. 


Blochman Commercial & Savings Bank v. F. G. Investment Co., Supreme Court of 
California, March 19, 1918. 171 Pac. Rep. 943. 


The statutes of California provide that no commercial bank shall 
make any loans to any individual, firm, or corporation to an amount 
exceeding one-tenth of its actual paid-in capital stock and surplus. It 
is held that this provision does not render void and enforceable a loan 
by a commercial bank in excess of the prescribed amount. Under 
certain circumstances a penalty for the violation of this statute may 
be inflicted by the superintendent of banks, but the statute does not 
in any way operate for the benefit of the borrower. 


Department 2. Appeals from Superior Court, San Diego County; T. 
J. Lewis, Judge. 
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Action by the Blochman Commercial & Savings Bank, a corporation, 
against the F. G. Investment Company, a corporation, Rex B. Clark, 
Pioneer Trust Company, a corporation, John Doe Company, a corpora- 
tion, John Doe, Richard Roe, Mary Grab, Susan Keep, and Minna Bren- 
ner. From certain judgments, defendants appeal. Judgment affirmed 
on each appeal. 

A. J. Morganstern and C. A. A. McGee, both of San Diego, for appel- 
lants. Sam Ferry Smith, of San Diego, for respondent. 

_ Metvin, J. The appeals of F. G. Investment Company, a corporation, 
and of Rex B. Clark are based upon records which are identical, and 
may therefore be considered in a single opinion. The action was one 
to foreclose two mortgages and to enforce the liability of Rex B. Clark 
as a guarantor on two notes. The corporation, defendant, appeals from 
the judgment against it, which resulted in a decree of foreclosure, and 
defendant Clark takes an appeal from a personal judgment against him. 

On October 10, 1912, the F. G. Investment Company made and 
executed two certain promissory notes, each secured by a mortgage on 
real property in San Diego couhty. One note was payable to Rex 
B. Clark, who immediately indorsed it to the Blochman Banking Com- 
pany, and guaranteed the payment thereof, and one direct to the Bloch- 
man Banking Company. This was also guaranteed by Rex B. Clark, 
so that the F. G. Investment Company was the maker and Rex B. 
Clark was the guarantor of both notes. The aggregate amount of 
the two notes is $17,500 and the money was paid by the bank to the 
F. G. Investment Company with the knowledge and consent of the 
defendant Clark. At that time the Blochman Banking Company was 
a banking copartnership with a capital of not exceeding $50,000 and 
a surplus not to exceed $7,000. Subsequently the Blochman Commer- 
cial & Savings Bank, a corporation, plaintiff in this action, acquired 
the notes and mortgages in question, This action was brought to fore- 
close both mortgages, and to enforce the defendant Clark’s liability. 
The Banking act in force at the time of this transaction (Stats. 1911, 
p. 1014, § 13) provides: 


“No commercial bank shall make any loans to any person, company, 
corporation or firm to an amount exceeding one tenth part of the capital 
stock of such bank actually paid in and surplus, excepting that no 
commercial bank shall be prohibited by this act from loaning to any 
person, company, corporation or firm any sum not exceeding five thou- 
sand dollars without security: Provided, however, that a bank may 
loan to any person, company, corporation or firm a sum not exceeding 
twenty-five per centum of its capital stock actually paid in and surplus 
upon security worth at least fifteen per centum more than the amount 
of its loans.” 


Appellants contend that the loan being in excess of the amount per- 
mitted by law, the obligation based thereon is void and may not be 
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enforced. They cite sections 1667 and 1607 of the Civil Code and 
authorities, of which Berka v. Woodward, 125 Cal. 119, 57 Pac. 777, 
45 L. R. A. 420, 73 Am. St. Rep. 31, Moore v. Moore, 130 Cal. 110, 62 
Pac. 294, 80 Am. St. Rep. 78, and Howell v. City of Hamburg Co., 165 
Cal. 172, 131 Pac. 130, are types. In the first of these cases it was 
held that a contract between a city and one of its officers which was 
expressly prohibited by law was void; in the second, that an agreement 
based upon the completion of a fraudulent homestead entry would not 
be enforced; and in the third that a lease on a building maintained in 
violation of a municipal ordinance is invalid. 

. The cited Code sections are general expressions of common-law rules, 
but they have no application to the case at bar. Nor do the authorities 
to which appellants call our attention support their contention. There 
is a vital distinction between contracts based upon fraud or made in 
violation of laws passed for the benefit of one of the contracting parties 
and those made in violation of statutes designed to aid the sovereign 
power in the regulation of certain kinds of business. The act which, 
according to the contention of appellants, was violated by plaintiff's 
assignor ‘in making the loan does not declare such a loan a void obliga- 
tion. A penalty for the violation may be inflicted under certain circum- 
stances by the superintendent of banks, but no part of the penalty in 
any way inures to the borrower of the excess. It is not denied that the 
money was loaned, and that the notes and mortgages were executed to 
secure its repayment. In principle this case is quite similar to Brittan 
v. Oakland Bank of Savings, 124 Cal. 282, 57 Pac. 84, 71 Am. St. Rep. 
58, wherein it was held that the provisions of section 578 of the Civil 
Code that no director of a savings bank shall borrow its funds, and that 
for so doing his office shall become vacant, cannot be invoked to defeat 
a pledge made by such director for money borrowed from the bank. 
Commenting upon the transaction whereby the director and the bank 
violated this statute, the court said: 


“This, however, is of no advantage to the appellant, as the violation 
of the provision in question could only be availed of at the instance of 
the state or sovereign power. Jones v. Guaranty, ete., Co., 101 U. S. 628 
{% L. Ed. 1030]; National Bank v. Matthews, 98 U. S. 621 [25 L. 
td. 188].” 


See, also, People’s Trust Co. v. Pabst, 113 App. Div. 375, 98 N. Y. 
Supp. 1045; Id., 190 N. Y. 534, 83 N. E. 1130. 

In Gold-Mining Co. v. National Bank, 96 U. S. 640, 24 L. Ed. 648, 
it was held that a defendant sued by a national bank for moneys loaned 
to him cannot set up as a bar the circumstance that the corporation in 
violation of statutes exceeded in the amount of the loan one-tenth’ of 
its capital stock actually paid in. After citing Harris v. Runnels, 12 
How. 79, 13 L. Ed. 901, which holds that when a statute prohibits an 
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act or annexes a penalty for the commission of such act it does not 
follow that the unlawfulness of the act was meant to avoid a contract 
made in contravention of it, and after a review of some of the leading 
cases Mr. Justice Hunt, who delivered the opinion of the court, said: 


“We do not think that public policy requires or that Congress intended 
that an excess of loans beyond the proportion specified should enable 
the borrower to avoid the payment of the money actually received by 
him. This would be to injure the interests of creditors, stockholders, 
and all who have an interest in the safety and prosperity of the bank.” 


The Supreme Court of Illinois, commenting upon a similar conten- 
tion under a like statute, held that the purpose of the enactment was to 
protect the interests of depositors and stockholders, and that, in the 
absence of an express declaration that loans in excess of the statutory 
limitation shall not be collectible, to hold in accordance with the appel- 
lant’s contention would be to defeat the very legislative purpose under- 
lying the law. Murry Nelson & Co. v. Leiter, 190 Ill. 414, 60 N. E. 
851, 83 Am. St. Rep. 142. 

The Supreme Court of Pennsylvania, dealing with the same sort of 
question, held that the excess of indebtedness over one-tenth of the 
paid-in capital was a matter aside from the loan, not entering into its 
terms, and therefore collateral. O’Hare v. Second National Bank of 
Titusville, 77 Pa. 96. This subject was very ably discussed in Beach & 
Weld v. Wakefield, 107 Iowa, 567, 76 N. W. 688, 78 N. W. 197. In 
the opinion a citation is made to another Iowa case (Twiss v. Guaranty 
Life Association, 87 Iowa, 733, 55 N. W. 8, 43 Am. St. Rep. 418) to 
support the general rule that the doctrine of want of power to contract 
may not be invoked to aid any one in the perpetration of wrong and in- 
justice. The opinion is also valuable because of the many authorities 
collected and cited. Undoubtedly the overwhelming weight of authority 
is against the contention which the appellants make in this case. 

Appellants also make the contention that the court erred in pronounc- 
ing a personal judgment before exhausting the security under the mort- 
gage. Among the conclusions of law was one to the effect that plaintiff 
was entitled to judgment against both defendants for the amounts of 
the notes, and that defendants were and each of them was personally 
liable for said sums. But there was also a finding that the plaintiff 
was entitled to have the mortgages enforced and foreclosed, the prem- 
ises sold, and the proceeds applied to the payment of the debt. These 
conclusions were carried substantially into the decree. The proper form 
of judgment was entered in accordance with the practice in this state. 
Section 726, Code Civ. Proc.; Leviston v. Swan, 33 Cal. 480; Sichler v. 
Look, 93 Cal. 600, 610, 29 Pac. 220. 

It is true that there is a direction in the decree for the entry of any 
deficiency which may exist after the sale of the mortgaged premises 
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against the F. G. Investment Company, and separately stated there is 
a personal judgment for the full amount of the two zotes with interest 
and costs against defendant Clark. But this does not mean that the 
whole amount of the two notes, interest, and costs might be collected 
under the judgment from Clark without resort to the security. As 
was said in Sichler v. Look, supra: 


“In the ordinary action of foreclosure, the judgment need only de- 
termine the amount of the debt, the defendant who is personally liable 
therefor, and direct a sale of the mortgaged lands and an application 
of their proceeds to satisfy this amount, with such provision for the 
rights of the defendants between themselves as may be presented in 
the case.” 


In each appeal the judgment is affirmed. 


PAYMENT OF NOTE WITHOUT TAKING IT UP. 


Bank of Cumming v. Mason. Court of Appeals of Georgia, March 13, 1918. 95 S. E. 
Rep. 307 


The payment of a note by the maker to the payees before ma- 
turity, without taking the note up is no defense to an action on the 
note by a bank, which received it before maturity as security for 
a debt due from the payees. 


Error from Superior Court, Cherokee County; N. A. Morris, Judge. 

Suit by the Bank of Cumming against G. C. Mason. Verdict for de- 
fendant, certiorari to Supreme Court overruled, and plaintiff brings 
error. Reversed. 

The Bank of Cumming sued Mason in a justice’s court on a promis- 
sory note for $40 and interest, made by him, payable to O. L. & M. G. 
Lummus or bearer, and indorsed by the payees. The defendant filed 
a plea that he was not indebted to the plaintiff as alleged, and that the 
note sued on had been paid by him in full, and that he did not owe 
the plaintiff or any other person anything on the note. The note was 
introduced in evidence by the plaintiff, and the cashier of the bank 
testified that the bank took the note before it was due, as collateral 
security for a debt which O. L. & M. G: Lummus owed it, and that the 
note for which this $40 note was put up as collateral had not been paid 
in full to the bank, and that neither Mr. Mason nor any one for him 
had paid this $40 note to the bank, and that it is the property of the 
Bank of Cumming. The defendant testified that he paid the note sued 
on in full to M. G. Lummus on January 24, 1913, before the note 
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matured ; and he introduced in evidence, over objection by counsel for 
the plaintiff, a receipt from Lummus dated January 24, 1913, for $40 
“in full of notes and accounts.” He further testified that at the time 
he paid it, Lummus told him that he did not have the note with him, 
but would send it to him; that he did not know that the bank had title 
to the note, and had never heard anything about the bank having it until 
“some time ago,” when the bank called upon him for payment. The 
cashier of the bank further testified that the $40 for which Mason had 
a receipt was not paid to the bank by Mason or Lummus. 

The jury returned a verdict for the defendant, the plaintiff carried 
the case to the superior court by certiorari, alleging that the verdict 
was contrary to law and the evidence, and that the court erred in ad- 
mitting in evidence the receipt; it not being a receipt of the plaintiff, 
and the money not being paid to the plaintiff. The certiorari was 
overruled, and the plaintiff excepted. 

H. L. Patterson, of Cumming, for plaintiff in error. 

HARWELL, J. (after stating the facts as above). It is undisputed that 
the note sued on in this case was received by the plaintiff before its 
maturity, as collateral security for a debt due by the payees, and that 
this debt was not paid. It further appeared that the payment made 
by the defendant to Lummus, payee of the note, was made before ma- 
turity, and it was not shown that the payee had possession of or was 
the owner of the note when the payment was made. Under the facts 
appearing in the record, the trial judge erred in overruling the cer- 
tiorari. Paris et al. v. Moe., Adm’r, 60 Ga. 90; Haug v. Riley, Adm’r, 
101 Ga. 386, 29 S. E. 44, 40 L. R. A. 244; McDonald & Griffin v. Hor- 
ton, 20 Ga. App. 489, 93 S. E. 110. 

Judgment reversed. 


BANK’S RIGHT TO RECOVER ON NOTE. 


Harty v. Keokuk Savings Bank, Court of Civil Appeals of Texas, February 14, 1918. 
201 8S. W. Rep. 419. 


The plaintiff brought suit on a promissory note, made by the 
defendant, which recited that it was given for a machine, title to 
which was to remain in the payee until full payment should be 
made. The defendant claimed that the machine had been war- 
ranted by the payee to do certain work and that it would not do the 
things warranted and was unfit for any purpose. It did not appear 
that the bank had any knowledge of the warranties. It was held 
that the bank was a holder in due course and was entitled to 
recover. 


Appeal from District Court, Matagorda County; Sam’l J. Styles, 
Judge. 


“Wwote-—For other similar decisions see Banking Law Journal Digest and 
Supplement § 227. 








THE BANKING LAW JOURNAL 347 


Suit by the Keokuk Savings Bank against A. J. Harty. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Gaines & Corbett, of Bay City, for appellant. R. R. Lewis and J. W. 
Conger, both of Bay City, for appellee. 

Graves, J. The Keokuk Savings Bank sued A. J. Harty on a note 

alleged to have been executed on November 2, 1912, payable to Scott- 
Madden Iron Works, or order, four months after date, for the sum of 
$3,275, the note reciting on its face that it was in part payment of the 
purchase money for a certain gasoline dredge, and that the title to the 
property was to remain in the Scott-Madden Iron Works until the full 
-amount of the purchase money was paid. It was further alleged that 
on November 15, 1912, the Scott-Madden Iron Works, for a valuable 
consideration, in due course of trade, and before its maturity, trans- 
ferred and assigned this note to the bank. A credit of $1,600 was 
acknowledged, and judgment was asked for the balance due upon the 
note, including interest and attorney’s fees. Harty, in defense, charged 
that the bank had not acquired the note before maturity, and was not 
an innocent purchaser thereof for value, but had entered into a con- 
spiracy with the Scott-Madden Iron Works Company to defraud him, 
in this: That the dredge, for part of the purchase money on which 
the note was given, had been originally sold to him by the W. E. Austin 
Machinery Company upon agreed specifications, and under both ex- 
press and implied warranties that it would be suitable for and adequate 
to the purposes and uses therein provided for, all of which obligations 
had afterwards been assumed by the Scott-Madden Iron Works Com- 
pany, whereas the machinery as finally delivered to him by the latter 
company was not the thing agreed upon, would not do what it was 
sold for, and was unfit for any purpose; that the bank, well knowing 
these alleged facts, and though not the purchaser for value and before 
maturity of the note sued upon, pretended to be such in furtherance of 
the plan agreed upon between it and the iron works company to wrong 
and defraud Harty. Other defensive matters not deemed necessary 
to recite were also interposed. The bank in reply denied knowledge 
of any contract between Harty and the Austin Machinery Company, 
or the Scott-Madden Iron Works Company, and reiterated its aver- 
ment that it bought the note for cash on November 15, 1912, without 
knowledge or notice of any defenses against it. The trial being before 
a jury, at the close of the evidence the court peremptorily instructed 
them to find for the bank the balance then due on the note, which 
being done, judgment in its favor against Harty was accordingly en- 
tered, and the latter has appealed. This action followed from the 
court’s conclusion that the bank was shown to be an innocent pur- 
chaser of the note for value without notice of any defenses appellant 
may have had against it. 
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We think the main question upon this appeal, presented in differing 
forms through the first four assignments of appellant, is substantially 
this: Did the bank at the time it acquired the note sued upon know, 
not only that the note had been given in part payment for machinery, 
the title to which was to remain in the payee therein named until fully 
paid for, but also, either actually or through notice with which it was 
charged, that this machinery had been sold and warranted to the maker 
of the note to fill certain agreed requirements, and that it had or might 
wholly fail to meet them? If the bank did then have such knowledge, 
or was charged with notice of such supposed facts, we are inclined to 
agree with appellant that it neither was nor could have been an inno-. 
cent purchaser of the note, and, further, that if the evidence raised 
that issue, the court erred in excluding the testimony tendered by him 
in proof of such contract, warranties, and failure of the dredge deliv- 
ered to meet them, and in peremptorily directing a verdict against him. 

In the statements subjoined to the assignments now under consid- 
eration, it is shown that appellant offered testimony tending to prove 
that the W. E. Austin Machinery Company originally, and the Scott- 
Madden Iron Works Company as successor to the obligation, had con- 
tracted to sell him the gasoline dredge, for which the note here involved 
was given the latter company in part payment, under lengthy specifica- 
tions and warranties as to how it was to be constructed, and what 
it was to be capable of doing, and that when finally delivered to him 
about March 1, 1913, it not only failed to meet these warranties, but 
was worth nothing except as junk. This proffered testimony was 
excluded by the court. 

After a close consideration of the record, while the question is not 
free from doubt, we conclude that the trial court did not err in holding 
that no such knowledge or notice on the part of the bank was shown. 
The only attempt to do so was in offering the above-mentioned recita- 
tions in the face of the note, and the statement from the deposition 
of Mr. Scott, president of the iron works company, that he felt sure 
he had attached the contract concerning the dredge between his com- 
pany and Mr. Harty to the note when he sold it to the bank. On cross- 
examination, however, Mr. Scott further said he was doubtful about 
the matter and was unwilling to swear that he had so attached the 
contract. We do not think this uncertain and wavering suggestion 
raised the issue of the bank’s knowledge of the contract, especially 
when its officials positively testified that they had never seen or known 
about any such contract or warranties with any one relating to the 
machinery mentioned in the note, but had bought and paid full face 
value for it in cash on the day of the purchase, November 15, 1912, 
after investigating and satisfying themselves of Mr. Harty’s responsi- 
bility. Mr. Scott himself corroborated them in all these statements, 
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except in the one particular above indicated, and there is nowhere in 
the record any testimony to the contrary; in other words, so far as 
the testimony of the witnesses is concerned, the proof is undisputed 
that the bank was the kind of purchaser it claimed to be. 

We have also searched the record in vain for any evidence of a 
conspiracy, agreement, or understanding between the bank and repre- 
sentatives of the iron works company by which judgment against 
Harty on the note was to be fraudulently obtained in the name of the 
bank as its pretended owner. 

This, then, left the question as to notice of the bank dependent upon 
the recitals in the note itself, which were as follows: 


“Four months after date I promise to pay to Scott-Madden Iron 
Works or order thirty-two hundred & seventy-five dollars, in New 
York Exchange at par for value received, being part of purchase money 
for gasoline dredge,” etc. 

“It is understood and agreed that the title to the above-described 
property is to remain in the said Scott-Madden Iron Works until the 
full amount of purchase money is paid.” 


But surely these facts did not, on November 15, 1912, affect the 
bank with notice that the consideration for the note either had or would 
fail; because the undisputed evidence further shows that, while it 
acquired the note on that date, the dredge was not delivered to appel- 
lant until about March, 1913, prior to such delivery, as he himself 
testified, he neither did nor could have known that it would fail to meet 
the warranties in the contract. And certainly mere knowledge back on 
November 15, 1912, that the note had, on March 2, 1912, been given 
for a gasoline dredge did not even tend to indicate that, when delivered 
nearly four months later, the dredge would prove worthless. The bur- 
den was upon appellant to show some additional fact bringing such 
actual notice home to appellee, and requiring it to anticipate the prob- 
able failure of the dredge. As already indicated, we do not think this 
was done. Daniels v. Spaeth, 168 S. W. 509; Foster v. Enid, O. & W. 
Ry. Co., 176 S. W. 788; Herman v. Gunter, 83 Tex. 67, 18 S. W. 428, 
29 Am. St. Rep. 632; Rische v. Planters, 84 Tex. 413, 19 S. W. 610; 
Prouty v. Musquiz, 94 Tex. 87, 58 S. W. 721, 996; Lock v. Citizens’ 
National Bank, 165 S. W. 538. 

From these conclusions it results that, in our opinion, the court did 
not err in excluding the testimony tendered for the purpose of show- 
ing failure of consideration as against the bank, nor in holding it en- 
titled to protection as an innocent purchaser. The first four assign- 
ments are therefore overruled. 

Under assignments 6 to 10, inclusive, and 12, appellant, from differ- 
ent viewpoints, insists that there was a material variance between the 
note declared upon and that offered in evidence, in that the pleading 
described the note as payable to the Scott-Madden Iron Works Com- 
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pany and so indorsed, whereas the note offered in evidence was pay- 
able to the Scott-Madden Iron Works and indorsed to the Scott-Mad- 
den Iron Works Company, with no proof that the iron works and the 
iron works company constituted the same entity or individual. We 
think these contentions hypercritical and devoid of merit. It is true 
that the note was pleaded and appeared in proof in the manner alleged 
in these assignments, yet the entire record shows that all parties con- 
cerned, including appellant himself, used the names Scott-Madden Iron 
Works and Scott-Madden Iron Works Company interchangeably as 
meaning and designating a corporation bearing the name as last stated. 
Under the proof offered, there neither was nor could have been any 
question that they were one and the same concern; that the note sued 
upon and offered in evidence by the bank was the identical one executed 
by the appellant for the benefit of the Scott-Madden Iron Works Com- 
pany and transferred by it to the bank. Mr. Scott, president of the 
company, so testified, and appellant in paragraph 2 of his third amended 
original answer so averred in the following language: 


“That the W. E. Austin Machinery Company transferred the said 
contract and agreement to Scott-Madden Iron Works Company, and that 
the note sued upon herein was given to the latter company by this de- 
fendant, changing the name of the corporation to whom he executed 
the note to that of the Scott-Madden Iron Works.” 


The grouped assignments touching this question are accordingly over- 
ruled. 

There are several further assignments, suggesting that the court erred 
in receiving the instructed verdict of the jury and in entering judgment 
thereon, but, after considering them, we think no error is pointed out, 
and they are overruled without further discussion. 

It has been ordered that the judgment of the court below be in all 
things affirmed. 

Affirmed. 


NOTE PAYABLE IN UNITED STATES GOLD COIN. 


EBastman v. Sunset Park Land Co., California District Court of Appeals, February 14, 
1918. 170 Pac. Rep. 642. : 


Under the California statute a note payable “in United States 
gold coin” is payable in money only and is a negotiable instrument. 


Appeal from Superior Court, Los Angeles County; John W. Shenk, 
Judge. 
Action by George L. Eastman against the Sunset Park Land Com- 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement § 309. 
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pany and another. From judgment for plaintiff, the named defendant 
appeals. Affirmed. 

John E. Biby, of Los Angeles, for appellant. Emmet H. Wilson, of 
Los Angeles, for respondent. 

Conrey, P. J. The plaintiff, being the owner of a promissory note 
made by the defendant Sunset Park Land Company in favor of defend- 
ant T. G. Rickman, brought this action and obtained judgment, from 
which the Sunset Park Land Company appeals. It is admitted that 
the judgment should be sustained if the note was a negotiable instru- 
ment. Appellant contends that the note was not a negotiable instru- 
ment because by its terms it was made payable “in United States gold 
coin,” and because it contains an agreement that: 


“In case suit is instituted to collect this note or any portion thereof, 
we promise to pay such additional sum as the court may adjudge rea- 
sonable as attorney’s fees in said suit.” 


Section 3088 of the Civil Code, as it was when said note was made, 
read as follows: 


“A negotiable instrument must be made payable in money only and 
without any condition not certain of fulfillment, except that it may 
provide for the payment of attorney’s fees and costs of suit, in case 
suit be brought thereon to compel the payment thereof.” 


According to section 3087, Civil Code: 


“A negotiable instrument is a written promise or request for the 
payment of a certain sum of money to order or bearer, in conformity 
to the provisions of this article.” 


We are of the opinion that a note which is made payable in United 
States gold coin is a note payable in money only, notwithstanding the 
fact that the note prescribes a particular kind of money. Appellant 
claims that the negotiable character of the note is destroyed in that 
by its terms it does not provide for the payment of a sum certain. 
Conceding that the sum is not certain, it is none the less our duty to 
give full effect to the exception stated in section 3088, notwithstand- 
ing that the amendment which enacted that exception did not in direct 
terms amend section 3087. In legal effect, it necessarily modifies the 
definition of a negotiable instrument by leaving the amount of the 
attorney’s fees uncertain. Even if the note had provided for attor- 
ney’s fees in a stated sum, the amount would remain uncertain, since 
that would be only the maximum sum, and the court might allow 
only a smaller amount, if the sum stated in the note exceeded reason- 
able limits. This conclusion results from the fact that expenditures 
made for attorney fees in an action based upon a contract containing 
a stipulation for such fees are in the nature of special damages inci- 
dental to the breach of the contract and which, according to the terms 
of the contract, are to be compensated for in addition to recovery 
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of the principal sum due. Prescott v. Grady, 91 Cal. 518, 27 Pac. 755. 
It cannot be said that from the nature of the case it would be imprac- 
ticable or extremely difficult for the court, in the event of a breach 
of the contract and an action thereon, to fix the actual damage thus 
suffered by the holder of the note. Therefore an agreement attempt- 
ing to determine the amount of such damage in anticipation of a 
breach of the obligation is not enforceable. Civ. Code, §§ 1670, 1671. 
The maximum sum to be thus recovered might be limited in the con- 
tract, only for the reason that in the absence of an agreement for 
attorney fees no such fees could be recovered at all. ; 

We think that the note in question was a negotiable instrument, and 
therefore the judgment is affirmed. 
We concur: JAMEs, J.; Works, Judge pro tem. 


RIGHT TO EXAMINE CONTENTS OF SAFE DEPOSIT 
BOX. 


Estate of Charlotte ¥Y. Ackerman, Surrogates’ Court, New York County. New York 
Law Journal, April 9, 1918. 





Two temporary administrators deposited certain estate property in 
a safe deposit box, under an agreement that the box was not to be 
opened except in the presence of both administrators. One of them 
was named as executor in the will and letters testamentary were sub- 
sequently issued to him. The other administrator refused to consent 
to opening the box. It was held that the executor was entitled to an 
crder permitting the examination of the contents of the box, not- 
withstanding the absence of the objecting temporary administrator. 

This is an application by the executor of the last will and testament 
of Charlotte Y. Ackerman for an order directing the Lincoln Safe De- 
posit Company to allow the petitioner access to the safe deposit box 
standing in the name of the estate of testatrix “at all reasonable times.” 

The facts are as follows: The testatrix died and, the probate of her will 

having been contested, the petitioner and James Young Brush were ap- 

pointed temporary administrators. They deposited certain jewelry and 
personal property belonging to the estate in a safe deposit box in the 

Lincoln Safe-Deposit Company. Indorsed on the contract of letting of 

the safe deposit box was the following agreement: “3 to be present for 

access. Both tempor, administrators when accompanied by a representa- 
tive of Fidelity & Deposit Co. of Maryland.” On November 10, 1917, the 
will of testatrix was admitted to probate and letters testamentary were 
issued by this court to the petitioner herein, who is now acting as sole 
executor. Proceedings are pending to fix the amount of the transfer tax 
due, and an inspection of the contents of the safe deposit box is desired 
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by the appraiser. James Young Brush has refused to attend upon the 
opening of the safe deposit box or to sign any waiver or other paper con- 
senting to the opening of the same in his absence or to a change in the 
records of the Safe Deposit Company with respect to the requirements 
as to the opening of the box. The Safe Deposit Company declines to 
permit the opening of the box unless there is a compliance with the terms 
of the letting, claiming to be bound by the agreement in the absence of 
an accounting by the temporary administrators, or an order of this court 
directing the temporary administrators to transfer the property in their 
possession to the executor. Although the cases are not altogether in har- 
mony, it is clear that to some extent, at least, a safe deposit company 
stands in the relation of bailee respecting the property deposited in its 
rented safes (National Safe Deposit Co. v. Stead, 232 U. S., 58; Roberts 
v. Stuyvesant Safe Deposit Co., 123 N. Y., 57; Lakewood v. Manhattan 
S. & W. Co., 28 App. Div., 68; People v. Mercantile Safe Deposit Co., 
159 id., 98). The contract, however, is one between the Safe Deposit 
Company and the temporary administrators, and this court has no juris- 
diction or power to interfere. It has been the practice of this court upon 
2pplications of interested parties to sign orders permitting the inspection 
of safe deposit boxes held in the name of a deceased person in the pres- 
ence of an officer of the safe deposit company and a representative of the 
state comptroller for the purpose of discovering a will, but the order so 
granted prohibits the removal of any article from the box except a will, if 
one be found, in which event the safe deposit company is ordered in each 
instance to deposit the same in this court. I have always questioned the 
power of the surrogate to grant an order such as the one referred to or 
his power to compel the inspection so permitted by order in case of the 
refusal of the safe deposit company to comply therewith; but however 
that may be, the practice has continued. It makes for the convenience of 
those interested in the estates of deceased persons and at the same time 
fully protects the safe deposit company by leaving the contents of the 
safe deposit box undisturbed. The authority of the temporary adminis- 
trators ceased upon the issuance of letters testamentary to the petitioner 
herein (Matter of Goetz, 120 App. Div., 356; Matter of Eisner, 5 Dem., 
383), and letters testamentary having issued, the temporary administra- 
tors should account and turn over the property to the executor (Matter 
of Philip, 29 Misc., 263). There seems, however, to be some difficulty 
between the two administrators herein, which rather precludes their acting 
in harmony. Such a state of affairs should not in justice hamper the 
sole executor in the orderly administration of the estate. The relief 
sought will not be granted, but for the convenience of the executor and 
the appraiser I will sign an order permitting an inspection by them of the 
safe deposit box in question in the presence of an officer of the Lincoln 
Safe Deposit Company, with the further provision in the order, however, 
that nothing be removed therefrom. Submit order accordingly. 
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EFFECT OF BANK’S REFUSAL TO PAY DEPOSIT 
UPON RATE OF INTEREST. 


Kingdom of Roumania v. Guaranty Trust Company, United States District Court, 
April 19, 1918. New York Law Journal May 1, 1918. 


After the plaintiff had deposited money with the defendant bank 
an action to recover the sum was brought against the bank by a third 
party. A few days later a representative of the plaintiff demanded 
the deposit and the demand was refused because of the action which 
had already been started. In the present action, subsequently insti- 

* tuted by the plaintiff, it was held that the bank was justified -undcr 
the circumstances in refusing to pay the deposit and that, therefore, 
it was liable only for the contract rate of interest and could not 
be compelled to pay interest on the deposit at the legal rate from 
the date of the demand. 


White & Case (Joseph M. Hartfield of counsel) for plaintiff ; Frank M. 
Paterson (Franklin H. Mills of counsel) for defendant. 

Manton, C. J. The defendant is a,\banking corporation, and on the 
12th day of May, 1917, plaintiff made a deposit of $175,000 in its bank. 
On the same day a suit was instituted in the State Supreme Court against 
the plaintiff and defendant in this action making claim to this fund. In 
addition to the summons which was served a notice of claim to this fund 
was presented by the plaintiff in that suit, one Arditti. On or about 
the 22d day of May, 1917, the military attache, the President of the Rou- 
manian Commission, Colonel Miclescu, who had authority and control 
over these funds, in company with his attorney called at the banking 
house of the defendant and, according to Mr. Bretton, vice-president of 
the bank, stated that this money should be at his disposal. Mr. Bretton 
said he could not pay him the money, for the bank’s counsel advised it 
cught not to pay because of the suit by Arditti making claim to this fund. 
No checks of withdrawal were presented which were dishonored, and al- 
though it appears that the moneys were to be paid out by an order given 
to the bank to pay merchants dealing with the Roumanian Commission, 
no such orders were presented. This conversation may be considered a 
demand for payment. 

Thereafter the Kingdom of Roumania instituted this action to recover 
the amount on deposit, with interest, and the defendant on July 23, 1917, 
obtained an order to show cause asking for an order interpleading Arditti 
in the action instituted by plaintiff. The order of interpleader was granted 
on August 13, 1917. Thereafter an appeal was taken to the Circuit 
Court of Appeals, and the order of interpleader was reversed and a man- 
date handed down January 22, 1918. On March 25, 1918, an order on 
the mandate was signed by the district judge. The application for the 
order was made on January 25, 1918, and at the same time the plaintiff 
made a motion for judgment on the pleadings by serving a notice of mo- 
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tion returnable on the same day as the order on the mandate was pre- 
sented for signature. At the hearing of this motion counsel for the 
defendant stated an application was about to be made to the Supreme 
Court for a writ of certiorari upon consent, the order on the mandate 
was not signed and the motion for judgment on the pleadings was held in 
abeyance. The application to the Supreme Court for a writ was denied. 
Defendant was then permitted to file an answer, which has been done. 
The trial is now had upon the pleadings thus joined. 

The sole question contested is one of interest. Plaintiff contends that 
it is entitled to interest at the rate of 2 per cent. from the date of deposit 
until the demand of May 22, 1917, and after at the rate of 6 per cent. 
The defendant, on the other hand, contends that interest should be cal- 
culated at the rate of 2 per cent., the amount customarily paid by banking 
institutions upon deposits. 

In the absence of some special contract, the rate of interest payable 
by the bank would be that customarily paid, to wit, 2 per cent. The rela; 
tion of the depositor and the bank was that of debtor and creditor, and 
the plaintiff would be entitled to the legal rate of interest only in the 
event demand was made and payment refused (Pryor v. City of Buffalo, 
197 N. Y., 123; Sands v. Gillerman, 159 App. Div., 38). 

In order to change the rate of interest the refusal to pay after demand 
must be one without reason and such as in effect changes the implied terms 
or agreement under which the deposit was made. Here, up to the time 
of demand, plaintiff concedes the deposit should draw 2 per cent. interest. 
When demand was made for payment on May 22 the bank was sued by 
Arditti who claimed in both his affidavit and complaint sufficient to jus- 
tify prudent bankers that his money was intermingled and a part of the 
fund of $175,000. While it is true the Circuit Court of Appeals reversed 
the order of interpleader, and did so upon the ground that the district 
court was without jurisdiction to make the order, giving as its reason 
that the Kingdom of Roumania, being a sovereign state, was immune 
from suit in the courts of this country, still I think before it can be said 
that the bank has refused payment so as to change the terms under which 
the deposit was kept, it must be a refusal without reason therefor—a 
refusal that is tantamount to bad faith. With due deference to the reason- 
ing of the opinion reversing the district court, I am of the opinion that 
prudent bankers, acting upon advice of courisel, were justified in believing 
that it was their right to proceed to obtain an order of interpleader in 
order that the ownership of this fund might be determined without hazard 
to the bank. } 

Pomeroy in his book on Equity Jurisprudence (vol. 3, sec. 1328), stat- 
ing when such an order should be granted, says: 


“Tt must allege positively that conflicting claims to substantially the 
same thing, fund, debt, or duty are set up by the defendants; that the 
plaintiff claims no interest in the subject matter; that he is indifferent 
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between the claimants, and is ready and willing to deliver the thing or 
fund, or pay the debt, or render the duty to the rightful claimant, but that 
he is ignorant or in doubt which is the rightful one, and is in real danger 
or hazard by means of such doubt from their conflicting demands.” 


This rule was adopted in Pouch v. Prudential Ins. Co. (204 N. Y. 281). 

Indeed, the duty which the officials of the bank owed to the stockholders 
required such procedure. It seems to me a claim in the sworn complaint 
that $56,500 was deposited by Arditti with the Kingdom of Roumania as a 
trust fund for a specific purpose, that it was wrongfully withdrawn from 
its treasury where it had been deposited, and transferred and delivered 
in such a manner that the said fund, after passing without consideration 
through the hands of several intermediaries, duly came into the hands of 
the Guaranty Trust Company, without consideration therefor having been 
paid to the said Guaranty Trust Company, and was now a part of the 
fund claimed by the plaintiff, not only justified a prudent bank from fail- 
ing to pay over this money on May 22, 1917, but fully justified its counsel 
in advising the bank not to pay it over. Nor was the bank without sup- 
port in the law in this stand. In Porto Rico v. Ramos (232 U. S., 627) 
the court, after recognizing that a foreign sovereign cannot be sued nor 
his property attached in the courts of a foreign country without his con- 
sent, did hold that he did not remain immune after having appeared in 
court upon his request. And in Richardson v. Fajardo (241 U. S., 44) 
the court again held that where Porto Rico, a foreign sovereign, had 
solemnly appeared and answered to the jurisdiction of the courts of the 
United States, it could not, therefore, remain immune from suit or the 
mandates of the court. In Clark v. Barnard (108 U. S., 436), the assign- 
ees in bankruptcy of a railroad company brought suit in equity against 
the general treasurer of Rhode Island and the City of Boston and its 
treasurer. The question involved was the ownership of a fund. The 
general treasurer of the State of Rhode Island demurred on the ground 
that the court could not have jurisdiction, because it was a sovereign 
power. This was overruled. The State of Rhode Island had made a 
claim to this fund therefore. It is hard to distinguish that case from 
this, where a private litigant and a sovereign power were making claim 
to the same specific and identified fund. The only difference is that in 
the Clark case, the suit where the sovereign power intervened was insti- 
tuted first by private litigation. It seems the case should be stronger 
in support of the right of interpleader where the sovereign power insti- 
tuted the action and a private litigant is sought to be interpleaded. 

These were considerations which confronted the defendant when it did 
not pay the money over to the Roumanian Government on May 22, 1918. 
But the law of this case is established by the Circuit Court of Appeals, . 
to wit, the defendant was not entitled to the order it obtained, and that 
must dispose of the question of the legality of the order. 

There is no authority that counsel has been able to find, nor have I, 
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where this question has been squarely presented. There are cases where 
the legal rate of interest has been allowed to depositors from the date of 
the insolvency of the bank, but this is on the theory that the contracts 
with the creditors (depositors) was broken by the defendant becoming 
insolvent (Sickels v. Herold, 149 N. Y., 332; People v. Merchants Trust 
Co., 189 N. Y., 293). | 

Section 199 of the Banking Law of the State of New York provides for 
interpleading where there are adverse claimants to the same fund, and 
section 2 thereof provides “that the funds on deposit which are the sub- 
ject of such action may remain with such trust company to the credit of 
the action until final judgment therein and be entitled to the same interest 
as other depostis of the same class and shall be paid by such trust fund in 
accordance with the final judgment of the court. Or the deposit in con- 
troversy may be paid into the court to await the final determination of 
the action, and when the deposit is so paid to the court the trust com- 
pany shall be struck out as a party to the action and its liabilities for such 
deposit shall cease.” 

In the case at bar the bank, taking advantage of this section, paid the 
money into court and the money remained on deposit with the clerk of 
the court at an expense to the bank of 1 per cent. of the fund (the clerk’s 
fees). The bank has not had the use of the money, and this, together 
with the circumstances above described, indicated the equities are with 
the bank. It acted in good faith in withholding the money from the plain- 
tiff, and under the circumstances I do not think its conduct can be deemed 
a legal refusal to pay this deposit in accordance with the implied condi- 
tions of the contract under which the money was accepted by the defend- 
ant (Miami Valley Co. v. Mills, 157 App. Div., 542). I think there was 
no refusal which changed the terms of the contract of this debtor and 
creditor until its failure to pay, upon notice for judgment, on January 
18, 1918. 

I will therefore hold that the plaintiff is entitled to judgment for the 
full amount, with interest from the date of deposit to January 25, 1918, at 
the rate of two per cent. (2%), and from that date on at the rate of six 
per cent. (6%), and judgment on plaintiff’s motion will be directed ac- 
cordingly. 


BANK MAY NOT BECOME LIABLE AS GUARANTOR. 


International Harvester Co. of America v. State Bank of Upham, Supreme Court of 
North Dakota, January 29, 1918. 166 N. W. Rep. 507. 


Unless expressly authorized a bank has no power to become liable 
as surety or guarantor of commercial paper, except where it is neces- 
sary for the bank to assume such liability, in the transfer of its own 
paper and securities in the usual course of business. 
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Appeal from District Court, McHenry County; A. G. Burr, Judge. 

Action by the International Harvester Company of America against the 
State Bank of Upham, N D. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Greenleaf, Bradford & Nash, of Minot, for appeliant. D. J. O’Connell, 
of Towner, for respondent. 

Bruce, C. J. This is an action on a promissory note, and is brought 
against the Upham State Bank as an indorsee. The defense is contained 
in the paragraph of the answer which alleges: 





That it, the State Bank of Upham, “shows to the court that the defend- 
ant corporation was not authorized by the law to guarantee the payment 
of any note except such notes as were the property of said defendant cor- 
poration, or such notes as were legally executed by said defendant corpora- 
tion, and that, if the said corporation defendant did perform or attempt 
to perform the acts alleged in paragraph 3 of said complaint, then in that 
case the said act or acts were and are ultra vires and void; that there was 
no legal consideration for said guaranty or attempt at guaranty, and the 
defendant corporation received no consideration or benefits therefrom ; 
that said defendant corporation is prohibited by the laws of the state of 
North Dakota from performing the acts referred to in paragraph 3, and 
the performance of the same was and is void as against public policy.” 





This defense the trial court held to be conclusive and to have been 
proved, and, being of this opinion, rendered judgment for the defendant. 
From this judgment the plaintiff appeals. 

The question is: Has a bank power to indorse and guarantee the pay- 
ment of a note which it does not own? The plaintiff contends that a bank 
has the power to make contracts and has such incidental power as shall 
be necessary to carry on its business and to protect its assets. Defendant 

; maintains that a bank has the power to borrow money, and for that pur- 
pose to transfer its assets in shape of negotiable papers, and not other- 
wise. 

We are of the opinion that the trial court was correct in its ruling, 
and that, unless its charter or the statute expressly permits it, a bank has 
not the power to become the obligator of another, except as it is necessary 
to dispose of its own paper and securities. See Cottondale State Bank v. 
Oskamp Nolting Company, 64 Fla. 36, 59 South. 566, Ann. Cas. 1916D, 
564; Seligman v. Charlottesville National Bank, 3 Hughes, 647, Fed. Cas. 
No. 12,642; Thilmany v. Iowa Paper Bag Company, 108 Iowa, 333, 79 
N. W. 68; Norton v. Bank, 61 N. H. 589, 6 Am. Rep. 334; 7 C. J. 595; 3 
R. C. L. 425. The reason for this rule is: 


That a bank is authorized to lend its money, and not its credit, and, “if 
a bank could lend its credit as well as its money, it might, if it received 
compensation and was careful to put its name only to solid paper, make 
a great deal more than any lawful interest on its money would amount to. 
If not careful, the power would be the mother of panics, and if no com- 
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pensation was received, there is the additional reason, if any is needed, 
that such a power is in derogation of the rights and interests of stock- 
holders, and at all events could only be exercised with the consent of all. 
Indeed, lending credit is the exact opposite of lending money, which is 
the real business of a bank; for, while the latter creates a liability in favor 
of the bank, the former gives rise to a liability of the bank to another.” 
See 1 Morse on Banking, 152; Cottondale State Bank v. Olson, supra. 


In North Dakota we find no such authority conferred either by statute 
or by the charter. On the other hand, subdivision 8 of section 5150 of 
the Compiled Laws of 1913, although it relates merely to ioans dependent 
upon real estate security, seems to evidence a different public policy in its 
provision that : 


“In selling or disposing of said loans so made * * * no such asso- 
ciation shall have power to guarantee the payment or collection thereof.” 


This leads us to the second point, and that is that the contract of in- 
dorsement and guaranty involved is not void upon its face, and that the 
defense of ultra vires must not only be pleaded, but proved. 

There appears to be no merit to this contention. In the first place, 
the defendant did plead the ultra vires nature of the contract, even if such 
a plea were necessary, and on this we express no opinion. The plaintiff 
pleaded the execution of the note by one Furgeson, and the guaranty or 
attempted guaranty of the payment by the defendant through its cashier, 
and the defendant pleaded that the act of the cashier did not bind it for 
the reason that such act was ultra vires and prohibited by law, and that no 
benefit accrued therefrom to the defendant. 

The plaintiff made no reply to this defense, and the only evidence 
offered by it was the note and the fact that it had not been paid. A guar- 
anty such as that disclosed by the pleadings was certainly presumptively 
ultra vires. Thilmany v. lowa Paper Bag Co., supra. Even if it be the 
law of North Dakota, as it is of some states, and on this we express no 
opinion, that when a bank which asserts the defense of ultra vires has re- 
ceived benefits, the plaintiff is permitted to plead and prove the value 
thereof, and that such plaintiff may recover such benefits, it is neverthe- 
less clear that the burden is on the plaintiff to plead and prove the extent 
of such benefits. Such a plea, in fact, asserts a new and different cause 
of action from that of the guarantee, the right of recovery in such cases 
is based on an implied contract to reimburse plaintiff for any material 
benefits derived by defendant and loss to the plaintiff, the amount of 
which, if any, must be alleged and proved by the plaintiff. Norton v. Bank, 
61 N. H. 589, 60 Am. Rep. 334; Oppenheim v. Reigel Cigar Co. ( Sup.) 
90 N. Y. Supp. 355; Cook v. Am. Tubing & Webbing Co., 28 R. I. 41, 65 
Atl. 641,9 L. R. A. (N. S.) 193. 

The judgment of the district court is affirmed. 
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NEGOTIABILITY. 


Pirst National Bank of Sidney v. Greenlee, “yo yt Court of Nebraska, February 
16, 1918. 166 N. W. 





A promissory note written on a printed blank read in part, “I 
promise to pay to the order of L. F. Closman only.” The words 
“Promise to pay to the order of” were printed. The word “I” 
and the words “L. F. Closman only” were written in ink. It was 
held that the note was not payable to order as required by the 
Negotiable Instruments Law but was payable to the payee only 
and was therefore non-negotiable. 





Appeal from District Court, Cheyenne County ; Grimes, Judge. 

Action by the First National Bank of Sidney against A. K. Greenlee 
and another. Judgment for plaintiff, and defendant Greenlee appeals. 
Reversed and remanded. 

Radcliffe & Tewell, of Sidney, and C. Petrus Peterson and R. W. 
Devoe, both of Lincoln, for appellant. Hoagland & Hoagland, of 
North Platte, B. A. Jones, of Sidney, and Stout, Rose & Wells, of 
Omaha, for appellee. 

Morrissey, C. J. Plaintiff brought this action on a promissory note 
and recovered a judgment against appellant Greenlee as maker, and 
against defendant Closman as indorser. Greenlee appeals. 

The petition alleges that, December 12, 1912, Closman executed and 
delivered to plaintiff his promissory note for the sum of $1,000, and, 
as collateral security therefor, indorsed and delivered the note in suit 
to plaintiff ; that the Closman note and the note in suit were both due 
and unpaid. Judgment was entered against Closman by default. De- 
fendant Greenlee answered, admitting the execution and delivery of 
the note by him to Closman, and alleged in substance that the note 
was non-negotiable and that the consideration therefor had failed. 
The answer contains a number of allegations calculated to show the 
transaction between Greenlee and Closman, but their recital is un- 
necessary for a determination of this case. A jury was waived, and 
the cause tried to the court. 

Defendant offered to introduce evidence to show the agreement 
between the maker and the payee of the note and their understanding 
of the paper. This evidence was excluded, and the rulings of the court 
are assigned as error. As the controlling question is the negotiabil- 
ity of the paper as it appears on its face, it is unnecessary to discuss 
rulings on the admission or exclusion of evidence. The note was 
written on a standard printed form and reads as follows: 































MNOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement § 298. 
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“$1,000.00. Sidney, Nebr., Dec. 9th, 1912. 


“One year after date I promise to pay to 
the order of L. F. Closman only 
one thousand & no/100 dollars 
at Sidney, Nebr., with interest at eight 
per cent. per annum from date. 
Value received. A. K. Greenlee.” 


The date line is written with a pen; the words “one year” and the 
personal pronoun “I” are written, in the second line, with a pen; 
“L. F. Closman only,” on the third line, is written with a pen; “one 
thousand & no/100,” in the fourth line, is written with a pen; “Sid- 
ney, Nebr., with interest at eight per cent. per annum from date,” is 
written with a pen, as is also the signature “A. K. Closman.” All 
other parts are printed, including the words “pay to the order of.” 

There is an apparent conflict between the printed words “pay to the 
order of,” preceding the name of the payee, and the written word 
“only,” following the name of the payee. Section 5335, Revised 
Statutes of 1913, provides: 


“Where there is a conflict between the written and printed pro- 
visions of the instrument, the written provisions prevail.” 


To give full effect to this provision of the statute, the word “only,” 
written with a pen, must be held to prevail over the printed words 
“pay to the order of.” The negotiability of the instrument was re- 
stricted by the written word “only,” and the plaintiff took the note 
subject to any defense the maker might have if it were in the hands of 
the original payee. 

Appellant claims that under the pleading and proof the judgment 
ought to be reversed and dismissed. We do not care to go so far 
as this. The negotiability of the note was somewhat clouded by the 
form of answer filed, and was not presented to the trial court, either 
by the answer or by the motion for a new trial, in the clear and con- 
cise language the question might have been presented. The answer 
may have misled the trial court, as well as attorneys for the plaintiff, 
and the admissions in the reply on which appellant now relies for a 
dismissal of the case may have been inserted because of the peculiar 
form of the answer. The indorsement and delivery of the note by 
Closman to plaintiff constituted an assignment thereof to planitiff. 
As to appellant Greenlee the judgment is reversed and the cause re- 
manded for further proceedings. 

Reversed and remanded. 

Letton, J. (concurring). Without reference to the point discussed 
in the opinion, in my judgment, the note is non-negotiable on its face. 

Rose and Sepewick, JJ., not participating. 

Hamer, J. (dissenting). The note about which the controversy 
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arose is made payable “to the order of L. F. Closman only.” As the 
note is written, it appears to me to be a negotiable instrument. The 
insertion of the word “only” did not, so far as I can see, change the 
character of the instrument, so that it became non-negotiable. When 
the officer of the bank looked at it, he would see that it permitted 
Closman to indorse it. Whether the note read “to pay to the order 
of L. F. Closman only,” or read “to pay to the order of L. F. Closman,” 
made no difference. In any event, Closman could indorse the note, 
and thereby transfer it. I am not prepared to say that the writing 
of the word “only” might not have attracted the attention of the 
officer of the bank who received it, but I most strenuously insist that 
a note payable to the order of any payee named in the instrument is 
transferable only by the indorsement of such payee. 

Section 5348, Rev. St. 1913, provides the qualities which make an 
instrument negotiable. The first sentence of the section reads: 


“An instrument is negotiable when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof.” 


No good reason is given why this note may not be transferred from 
one person to another, so as to constitute the transferee the holder. 
The closing sentence in the section reads: 


“If payable to order it is negotiated by the indorsement of the 
holder completed by delivery.” 


It was “payable to order.” It was indorsed by the holder, and the 
title to the bank appears to have been made complete “by delivery.” 
It is difficult for me to understand why we should shut our eyes to the 
fact that the note was made “payable to order.” Putting the word 
“only” in the note did not take away the words “payable to order.” 
Only the payee of the note could properly indorse it. Calling him by 
name would not seem to have made any change in the intention of the 
maker. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LLB. 


CHAPTER XxX. 


THE BOND DEPARTMENT. 


For the convenience of its patrons, as well as the profits derived from 
the business, many banks and trust companies operate a separate Bond 
Department, in which bonds and stocks are bought and sold. 

It is highly important that this department should be carefully managed 
by men experienced in this line of business. Many investors do not fully 
investigate the securities they buy, but depend largely on the recommenda- 
tion of the Bond Department. It is therefore obvious that the Bond De- 
partment of a bank or trust company should only buy and sell securities 
of the highest grade, in which it is willing to invest its own funds. In 
fact, many Bond Departments in their advertisements, state that “We 


offer and recommend for investment only such bonds as we have pur- 
chased outright, after thorough investigation, and which we hold for 
investment on our own account.” 


THE OFFICE ForCE. 


The Bond Department is usually in charge of a person called the Bond 
Officer or Manager. He generally has one or more assistants and sufficient 
clerks, bookkeepers, stenographers, etc., properly to take care of the busi- 
ness. He should also have an adequate corps of salesmen, and it is a good 
plan to have these directly under a Sales Manager, who can give special 
attention to the selling of securities. They should have a good knowledge 
of securities, and be honest in their representations to the public. 


INVESTIGATION OF Bonp Issues. 


Before purchasing an issue, the Bond Department should make a care- 
ful investigation both as regards the legality and the safety of the issue. 
As a rule, the Bond Department has its own representative investigate 
the safety and merits of the issue, while an attorney is requested to pass 
upon its legality. However, full information in regard to the issue should 
be obtained before this is done. If it is a municipal issue, information 
similar to the following should be obtained from the proper authorities 
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If it is an issue of Drainage or Levee bonds, which the Bond Depart- 


ment is considering purchasing, information similar to the following 
should be obtained: 


Bond Department 


THE MODERN TRUST COMPANY 
St. Louis, Mo. 
STATEMENT OF DRAINAGE OR LEVEE BONDS 
Kindly answer all questions fully and return to us AT ONCE:— 
Number or Name of District 
County Seat 
Wee Memes Bi TINE. os 5 anos ceo acksesscecceal Acres in cultivation 
Length of District Width In what part of Co. is Dist 
(Send map or blue print) 
Percentage of wet land Percentage of dry land 
Highest present value of land per acre $ Lowest $ 
Total amount of assessed benefits $ 
Value of land per acre after completion of this improvement $ 
Total amount of estimated costs, $ 
Highest assessment per acre $ Lowest $ Average $ 
Has assessment been completed and confirmed When will it be 
(If possible, send assessment list) 
Is there any litigation pending or threatened affecting validity of bonds or estab- 
lishment of District 
Has contract for work been let 
Name and address of contractor 
Name and address of engineer 
Total length of ditches (Main 
Average fall per mile............... IR ENOL I ee ee TN SPE ee EE pon oe 
Total length of levee Height 
Amount of bond issue $ Interest rate 
Annual 
Date of bonds 


Give complete reference to laws under which bonds are issued, and if special act 
send copy, if possible. 

What attorneys have approved proceedings 

Assessed valuation of land in District, equalized for taxes $ 

Actual value of land in Dist. $ Total debt $ 
Population of District How ascertained 
Predominant nativity 

Are you ready to sell bonds Can they be bought at private sale 
If not, give date of public sale............. ‘, Auction or sealed bids 
What towns in District 

What railroads traverse District 

What are products of District 

Remarks: 
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When purchasing bond issues from corporations, full information 
should also be obtained, especially with respect to the security, earnings, 
outstanding obligations, etc. However, the information necessary in such 
instances is so diversified that no special form is here shown for that 
purpose. 


Maturity TICKLER. 


In order to tell when the different bonds mature, a card tickler is 
provided, similar to the following: 


This card is 4 inches wide and 6 inches long, and is filed chronologically, 
according to the maturities of the bonds. 

In the spaces at the top the name of the issue and its maturity are 
entered, and in the spaces below are filled in the names and addresses of 
the persons holding any of the bonds, showing the amount, etc. This 
record is important in that a short time prior to the maturity of the 
bonds, the Bond Department can consult those holding any of them with 
a view to supplying them with new investments. 


REcoRD OF CUSTOMERS. 


It is also a good plan to keep a card record of the customers, showing 
the bonds held by each and other information of interest. The following 
is a good form of such a record: 
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The card above shown is 4 inches wide and 6 inches long, and is filed 
alphabetically according to the names of the customers. By referring 
to this record, it can be seen at a glance the securities sold to any one 


customer, as well as other information in connection with the department’s 
dealings with him. 


(To be Continued) 


AMERICAN BANKERS ASSOCIATION. 


The meeting of the Executive Council of the American Bankers Associa- 
tion, which occurred at Hot Springs, May 9, 10 and 11, was well attended, 
and was a success from a business point of view. 

The American Bankers Association now has 18,109 members, the largest 
in its history, and at the annual convention to be held in Chicago, September 
23-28, there is promised the largest gathering of bankers ever held in this 
country. The largest previous attendante was at Chicago in 1909, when 
there were present 4,600 bankers. Chicago bankers argue that their city 
ought to be the permanent meeting place, because of its central location 
and because, with the exception of New York and Atlantic City, no city 
can conveniently handle so large a meeting. 

Among the prominent bankers mentioned as candidates for vice-president 
of the American Bankers Association are R. S. Hawes, vice-president of the 
Third National Bank of St. Louis, and Joseph Chapman, vice-president of the 
Northwestern National Bank of Minneapolis, both splendid bankers and both 
devoted whole-heartedly to the interests of the American Bankers Association. 
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This department places at your service able legal talent 
axd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


NOTE BEARING INTEREST FROM TIME PRIOR TO 
ITS DATE. 


Missourt, April 26th, 1918. 
Editor, Banking Law Journal, 

Dear Sir:—We are offered for discount a note, of which the inclosed is a copy 
as to form, and I raise the question as to whether or not a note dated April 20th, 
1918 can draw interest from October 21, 1917. In case of foreclosure could not 
other creditors object to a judgment with interest prior to the date of the obligation 
when such collection of interest would amount to usury on the face of the note 
from the day of its date until the date of foreclosure? Thanking you for a reply 
through your journal, I am, Yours very truly, 

CasHIER. 


$2750.00. Lee’s Summit, Mo., April 20, 1918. 
Five Years after date we promise to pay oe order of 
an 
Twenty-seven hundred fifty & 0oo/100 

For value received, negotiable and payable, without defalcation or discount, at the 
FARMERS BANK, LEE’S SUMMIT, MO., with interest from Oct. 21, 1917 at the 
rate of 6 per cent. per annum, payable annually, and if the interest is not paid when 
due to become as principal and bear the same rate of interest as the principal. 
Due 


Answer: A note may draw interest from a time prior to its date. The 
fact that interest is provided for in this manner in a note does not neces- 
sarily mean that the note is usurious. Whether or not there is usury de- 
pends upon the circumstances surrounding the transaction in which the 
note was given. 
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In the case of the note above reproduced, for instance, if the facts 
disclosed that the sum of $2,750 was loaned to the makers on April 20th, 
1918, and if the interest provided for in the note would amount to more 
than the highest rate allowed by law for the period of the loan, then the 
note would be usurious. If, on the other hand, the facts should disclose 
that the money was loaned and advanced on October 21, 1917, the date 
on which the note provided that interest should start, then the note could 
not be attacked on the ground of usury. In cases of this kind the legal 
presumption is always in favor of the validity of the note. 

The general rule on this question is stated as follows in 39 Cyc. 956.: 
“The fact that an obligation for the repayment of money bears interest 
from a time prior to its date does not render the contract usurious on its 
face. Since there is a presumption in favor of the validity of the con- 
tract, it will be assumed in the absence of proof to the contrary that the 
circumstance attending the execution of the contract justify its form. 
It may well be that the note or other writing merely gives written form 
to a previously existing debt and properly includes unpaid interest.” 

It was held in the case of Scheidig v. Bemis, 12 N. Y. Supp. 47, that 
a note for “eighty five dollars and fifty eight cents, with three years’ 
interest at 6%,” payable one year from the date thereof, is not necessarily 
usurious. It was competent for the plaintiff to prove that the maker was 
indebted to the plaintiff at the time of the execution of the note in the 
sum of $85.58, with three years’ interest thereon. 

Another case of this character is Marvin v. Feeter, 8 Wend. (N. Y.) 
533. The notes involved in this case were dated March 17, 1828, and bore 
interest from November 24, 1827. The claim was made that this cir- 
cumstance rendered them usurious. This contention was answered by the 
court in the following language: “If the notes were to be considered 
evidence of money lent at their date, there would perhaps be more than 
7% reserved. But it is well known that notes are given for property sold 
and for other business transactions as well as for money lent. If a mer- 
chant sells goods upon credit and six months after the sale the purchaser 
gives his note bearing interest from the date of the sale, the transaction 
is an honest one.” 

In the case of Graham v. Chubb, 39 Mich. 417, it was held that there 
is no rule of law “which prohibits parties from- allowing back interest 
upon debts at the same rates which would be lawful in the future.” 

But, where goods were bought on 60 days’ credit and at the end of that 
time the purchaser gave a note for the aggregate amount of the bill and 
interest thereon at 10% from the date of purchase instead of the expira- 
tion of the 60 days it was held void for usury. White v. Friedlander, 35 
Ark. 52. 
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BANKS ADMITTED TO FEDERAL RESERVE SYSTEM. 


During the month of March the following 42 state banks and trust com- 
panies, having an aggregate capital of $20,073,500 and total resources of 
$181,916,215, were admitted to membership in the Federal Reserve System: 

Security Trust & Savings Bank, Billings, Mont.; Rhode Island Hospital 
Trust Co., Providence, R. I.; Harvard Trust Co., Cambridge, Mass.; First 
State Bank, Canyon, Texas; Union Bank & Trust Co., Baton Rouge, La.; 
First Territoral Bank, Lovington, N. Mex.; Walker Bros. Bankers, Salt 
Lake City, Utah; Peoples State Bank, Imlay City, Mich.; Peoples Trust 
Co., Binghamton, N. Y.; Merrill Trust Co., Bangor, Me.; Saline Savings 
Bank, Saline, Mich.; Farmers Loan and Trust Co., Tipton, Ind.; State Banx 
of Madelia, Madelia, Minn.; Alleghany Trust Co., Pittsburgh, Pa.; Liberty 
Trust Co., Boston, Mass.; Stewart State Bank, St. Charles, Ill.; First State 
Bank of Petoskey, Petoskey, Mich.; Fidelity Trust Co., Portland, Me; First 

Wellington Bank, Wellington, Ohio; Illinois State Bank, East St. Louis, IIl.; 
Anson State Bank, Anson, Texas; Merchants & Planters Bank, Texarkana, 
Ark.; Bank of Ellsworth, Ellsworth, Wis.; Commercial Trust Co. of New 
Jersey, Jersey City, N. J.; South Texas State Bank, Galveston, Texas; Ritten- 
house Trust Co., Philadelphia, Pa.; Ballinger State Bank & Trust Co., Ballinger, 
Texas; Bank of Fergus Co., Lewistown, Mont.; Depositors Savings & Trust 
Co., Akron, Ohio; Marine Bank & Trust Co., New Orleans, La.; American 
Trust & Savings Bank, Albuquerque, N. Mex.; Highland Park State Bank, 
Detroit, Mich.; First State Bank, Franklin, Texas; Battery Park Bank, 

_Asheville, N. C.; Manistee Co. Savings Bank, Manistee, Mich.; First State 
Bank & Trust Co., Hereford, Texas; State Savings Bank & Trust Co., Moline, 
Ill.; Moline Trust & Savings Bank, Moline, Ill.; Farmers Guaranty State 
Bank, Jacksonville, Texas; Peoples Savings Bank & Trust Co., Moline, III; 

Williams Valley Bank, Williamstown, Pa.; Nassau Co. Trust Co.., Mineola, 

x. Y. 

Three hundred and eighty-five State institutions are now members of the 
system, having a total capital of $255,224,800, total surplus of $337,611,576, and 
total resources of $6,248,072,077. 





PROGRESS OF TRADE ACCEPTANCE. 


The trade acceptance is meeting with general favor throughout the country. 
The chairmen of the bankers’ committees in a number of states have ap- 
pointed a special representative for each county, whose duty it is to arouse 
the bankers in his county to the desirability of the use of the trade accept- 
ance—they in turn to arouse their respective patrons. When an organiza- 
tion of this character has been completed over the entire United States, it 
means success with the movement. 

The following assignments to speakers, whose topic will be Trade Accept- 
ances, have been made to the several bankers’ conventions: 

New England, June 21-22, Albert Breton, Vice-President Guaranty Trust 
Co., New York City. 

New Jersey, May 17-18, F. B. Francis, Agent, Canadian Bank of Commerce. 

North Carolina, May 22-23-24, Oliver J. Sands, President American National 
Bank, Richmond, Va. 

Oklahoma, May 8-9, R. F. McNally, Vice-President National Bank of Com- 
merce, St. Louis, Mo. 
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Maryland, May 28-29-30, and Texas, May 14-15-16, Lewis E. Pierson, chair- 
man of the Board, Irving National Bank, New York City. 

Arkansas, May 14-15, and Minnesota, June 27, 28, 29, and North Dakota, 
July 11-12, Jerome Thralls, of American Bankers Association. 

A conference on Trade Acceptances has been called to meet at Chicago on 
June 17, 1918. It will be attended by representative men from practically 
every line of industry and the speakers will be practical men, many of them 
having national prominence. The meeting will be an open forum. 

Meantime the following letters from satisfied users of trade acceptances 
are interesting. One writes: 

“We have used the Trade Acceptance for several months, and have re- 
ceived $100,000 worth of them. All but $67 have been liquidated promptly. 
The instrument carries with it the impression that it is a definite obligation, 
and men meet it at its maturity.” 

A lumber concern in the southwest says: “As a consequence of our using 
the Trade Acceptance, we have reduced our average past due accounts to a 
minimum. On a total outstanding of $800,000 our past due accounts for the 
past seven or eight months have been less than $20,000--an average that you 
will agree is insignificant when the volume is taken into consideration. Prior 
to adopting the Trade Acceptance form of settlement, our past due accounts 
ran nearly $100,000.” . 

Mr. Robert B. Hirsch, Senior Member of William Openhym & Sons, New 
York City, states: “The number of our acceptors has steadily increased— 
slowly, but surely. We proceed by easy stages. One of the great services 
which the Trade Acceptance has rendered to us is found in the fact that it 
has materially helped us to subscribe—and pay cash for—a substantial amount 
of several issues of Liberty Loan Bonds—all of which we hold as reserves. 
Had we not thawed out these open accounts we would have been compelled 
to ask our bank for assistance in carrying our Liberty Loan Bond sub- 
scriptions.” 


COMMERCIAL AGREEMENT WITH NORWAY ANNOUNCED. 


In consequence of the conclusion of a general commercial agreement with 
Norway, the War Trade Board announces that exports to that country of 
commodities embraced in the schedules attached to that agreement are about 
to be resumed. A copy of the schedules, enumerating the commodities and 
the quantities of each which Norway is entitled to import from this country 
or from other sources, is appended to this announcement. Exports from 
the United States will be licensed subject to the general poiicy of conservation 
and to the general rules and regulations of the War Trade Board. 

The War Trade Board further announces that no purchases for export 
nor arrangements for the manufacture for export of any article should be 
made before an export license has been secured. 

Exporters should apply to the Bureau of Exports, Washington, D. C., using 
application Form X and such supplemental information sheets concerning 
commodity as are required. 

Upon receipt of such applications for export licenses properly executed 
and after due consideration by the War Trade Board, the particulars thereof 
may be forwarded to the Board’s representative abroad. This information 
will be sent by mail, unless the applicant requests, on Supplemental Informa- 
tion Sheet X-106, that it be cabled at his expense. Upon receipt of a 
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reply the application will be given further consideration and when a decision 
is reached the applicant will be promptly advised. Applicants should not 
forward funds with their applications. If cable charges are incurred they 
will be advised in due course the amount thereof. 

Various commodities included in the schedules of exports to Norway 
have hitherto been consigned to one or another of the Norwegian Import 
Associations, which are now in process of reorganization. The War Trade 
Board will not consider applications for licenses to export any of these com- 
modities until the appropriate Import Association shall have issued a new 
certificate of guarantee covering the consignment specified in the applica- 
tion. Guarantees issued by such associations prior to May 10, 1918, will not 
be accepted. Prospective importers of such articles should obtain the 
appropriate certificate of guarantee, dated subsequent to May 10, 1918, 
from the proper association and forward the serial number thereof and 
the name of the association issuing the same to the prospective exporter 
in the United States. 

Exporters in applying for export licenses for such articles should furnish 
on Form X-106, in addition to all other information required, the serial 
number of the certificate and the name of the Norwegian Import Association. 

Every export license hereafter issued for shipment to Norway will have 
in connection with the usual license number (as 999,999, an identification 
letter and numerals (as A-47). 

Attention is called to Treasury Decision No. 37,541, which requires that 
this license number, including the appended letter and numerals (as 999,999- 
B-47), be placed by each shipper on all four copies of the export declara- 
tion covering the shipment and that the same number with identification letter 
and numerals be entered on the ship’s manifest opposite the description 
of the goods destined to Norway. The manifest must also bear the usual 
Custom House number of shipper’s export declaration. 

Export licenses will be valid only for shipments to be made on vessels 
flying the Norwegian flag. 


MISSOURI BANKERS ASSOCIATION CONVENTION. 


The following program has been arranged for the convention of the 
Missouri Bankers’ Association, to be held at Kansas City on May 23d and 24th: 


MISSOURI BANKERS’ ASSOCIATION CONVENTION PROGRAM. 


The program for the Annual Convention of the Missouri Bankers’ Associa- 
tion to be held at Kansas City, Thursday and Friday, May 23 and 24, has 
just been announced. 


FIRST DAY—THURSDAY, MAY 23—MORNING SESSION. 

Convention called to order in the Gayety Theatre by the president, W. B. 
Sanford. 

Invocation—Right Rev. Thomas F. Lillis, bishop of the diocese of Kansas 
City. 

Song—By the audience, “America.” 

Annual address of the president—W. B. Sanford. 

Presentation of report of the secretary and the council of administration— 
W. F. Keyser. 
Report of the treasurer—W. L. Buechle. 
Announcement of committee on resolutions—By the president. 
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Address—“The Farmer’s Part in the War’—Mr. F. B. Mumford, dean of 
the Missouri College of Agriculture, Columbia; chairman Missouri Council of 
National Defense. 

Address—“Personal Experiences in the Trenches in France and Belgium”— 
Hon. Lafayette Young, chairman Iowa Council of National Defense, Des 
Moines. 

Announcements and adjournment of first session. 

Meetings of groups, each to elect a member of the nominating committee 
and determine the place of its Fall group meetings. 


FIRST DAY—AFTERNOON SESSION. 


Presentation of reports. 

Address—“The American Bankers Association and Acceptances”—Mr. C. A. 
Hinsch, president American Bankers Association; president Fifth-Third Na- 
tional Bank, Cincinnati. 

Address—“Conservation and Consecration”’—Rev. Marion Nelson Waldrip, 
Hot Springs, Ark. 

SECOND DAY—FRIDAY, MAY 24—MORNING SESSION. 
Invocation—Dr. Morris H. Turk, pastor Westminster Congregational Church. 
Presentation of reports. 

Address—‘The Great War’—Hon. William H. Taft, ex-President of the 
United States. 


SECOND DAY—AFTERNOON SESSION. 


Legal discussions—Mr. William McC. Martin, chairman of the board, Fed- 
eral Reserve Bank, St. Louis. 

Topics to be discussed: 1. Certificate of Deposit; 2. The Cashier’s Author- 
ity to Pledge or Sell Bills Receivable, or Bonds Belonging to the Bank; 3. 
Practical Methods of Restricting Credit During the War; 4. What It Is Neces- 
sary for the State Bank to Do to Become a Member of the Federal Reserve 
System; 5. Procedure When Liberty Bonds Are Destroyed, Defaced or Lost; 
6. Trade Acceptances and Bankers Acceptances. 

Report of committee on resolutions—J. E. Garm, chairman. 

Meeting of Council of Administration. 

The entertainment features, by courtesy of the Kansas City Clearing 
House Association, include a theatre party on Thursday evening and a recep- 
tion on Friday afternoon at the Mission Hills Country Club. 


CHASE NATIONAL BANK’S NEW MAGAZINE. 


“The Chase” is the title of a monthly magazine published in the interest 
of the Chase Bank Club of New York City, which makes its first appearance 
with the April, 1918, issue. In a statement setting forth the objects of the 
new publication, G. A. Dahl, Vice-President, writes as follows: “One of the 
designs of this publication is to encourage, to stimulate, to develop and to 
preserve organization spirit.” Among the interesting matter in this issue 
is an article entitled “Banking Power,” by A. Barton Hepburn, Chairman of 
the Advisory Board, and a character sketch of Eugene V. R. Thayer, the 
bank’s new President. The new magazine is extremely well edited and 
decidedly meritorious from every point of view. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending May 5, 1917, and May 4, 1918, re- 
spectively, together with a computation of the proportionate increase or decrease of de- 


posits for the year. 


Loans and 
Discounts 
Average 
1917 


$38,198,000 
44,451,000 
20,394,000 
122,979,000 


Members of Federal 
Reserve. Bank 


Bank of New York 
_ Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 34,353,000 


National City Bank 435,181,000 
Chemical National Bank 39,662,000 
Atlantic National 14,544,000 
Nat. Butchers & Drovers.... 2,413,000 
American Exchange Nat 82,860,000 


National Bank of Commerce. 246,765,000 
Pacific Bank 8,211,000 
72,442,000 
135,899,000 
28,403,000 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
German-American 


Chase National 
Commonwealth Bank 
Lincoln National 
Garfield National 
Fifth National Bank 


Seaboard National 

Liberty N 

Coal & Iron National 

Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 

Greenwich Bank 

Peoples Bank 

Bowery Bank 

Fifth Ave. Bank 
Commercial Exchange........ 


N. Y. Produce Exch 
State Bank 


Loans and 
Discounts 
Average 
1918 


$43,185,000 


157,309,000 
32,011,000 


555,056,000 


2,785,000 
106,231,000 


395,563,000 
12,351,000 
88,375,000 

128,007,000 
39,768,000 


25,762,000 
111,694,000 
35,827,000 
188,492,000 
2,983,000 


20,677,000 
289,591,000 
93,250,000 
10,937,000 
6,138,000 


292,590,000 
880,000 
16,912,000 


Legal Net 
Deposits 
Average 

1917 


$37,024,000 
50,794,000 
16,851,000 
144,869,000 
33,203,000 


477,146,000 
34,303,000 


15,671,000 
2'355,000 
82°795,000 


249,957,000 
000 


79,453,000 
151,408,000 
27:719,000 


15,207,000 
123,639,000 
30,449,000 
148,903,000 
2,816,000 


16,406,000 
177,902,000 
95,546,000 
11,924,000 
6,575,000 


247,635,000 


Legal Net 
Deposits 
Average 

1918 


$35,721,000 
59,677,000 
21,110,000 
158,135,000 
27,737,000 


570,687,000 
61,547,000 
14,332,000 

2,461,000 
88,951,000 


276,857,000 
12,923,000 
85,229,000 

128,707,000 
33,277,000 


26,261,000 
109,997,000 
26,998,000 
154,962,000 
3,155,000 


15,957,000 
151,868,000 
99,338,000 
11,264,000 
5,270,000 


262,089,000 
7,061,000 
18,194,000 
10,844,000 
6,709,000 


Deposits 
Per cent 
0 
Inc. Dec. 
3.3 


2S. 


16.4 





